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The Tax Court of the United States

Docket No. 51491

FRED C. NIEDERKROME, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1953

Dec. 15—Petition received and filed. Taxpayer noti-

fied. Fee paid.

Dec. 17—Copy of petition served on General Coun-

sel.

Dec. 15—Request for Circuit hearing in Portland,

Oregon filed by taxpayer. 12/30/53,

granted.

1954

Feb. 15—Answer to petition filed by General Coun-

sel.

Feb. 16—Copy of answer served on taxpayer, Port-

land.

1955

Feb. 15—Hearing set May 9, 1955, Portland, Ore-

gon.

May 12, Hearing had before Judge Van Fossan on

14, the merits. Petitioner's oral motion to

16—consolidate dockets 51491, 51526 to 51529,

inch, 51531, 51533— no objection by re-

spondent—granted; petitioner's oral mo-
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1955 (Con't.)

tion to file stipulation of facts later with

respect to specific issues— granted, and

stipulation of the parties to take deposi-

tion— granted— to be taken within ten

days. Entry of appearance of Randall S.

Jones, Esq. and Stipulation of Facts with

Exhibits 1 through 13, B through T, at-

tached, Exhibits A later attached to stip-

ulation, filed at hearing. Petitioner's

Brief, 7/15/55; respondent's brief, 8/29/

55; petitioner's reply, 9/28/55.

May 23—Motion for leave to ^^^thdraw the original

of each subpoena Mrs. Fannie Orsen et al.

filed by General Counsel.

Jun. 1—Respondent's motion of 5/23/55 is

granted.

Jun. 2—Motion to withdraw exhibits 12, 13, 16, 19,

22, 23, 24, 27 and 32 to 44, inch, filed by

taxpayer. 6/3/55, granted.

Jun. 9—Transcript of Hearing 5/12/55 filed.

Jun. 9—Transcript of Hearing 5/14/55 filed.

Jun. 9—Transcript of Hearing 5/16/55 filed.

Jul. 5—Motion for extension to 8/15/55 to file

brief filed by taxpayer. 7/5/55, gi'anted.

Aug. 15—Brief filed by taxpayer. Copy served.

Sep. 6—Motion for leave to file settlement stipula-

tion in respect of certain issues, stipula-

tion relative to disposition of certain is-

sues lodged, filed. 9-7-55, granted.

Sep. 26—Motion for extension to Oct. 31, 1955 to

file brief and November 30, 1955 to file
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Sep. 26—petitioner's reply brief filed by General

(Con't). Counsel. 9/27/55, granted.

Oct. 25—Joint motion for extension to Nov. 18,

1955 to file respondent's brief and to Dec.

30, 1955 to file petitioner's reply brief

filed. 10/26/55, gi^anted.

Nov. 18—Brief filed by respondent. Served 11/

21/55.

Dec. 23—Motion for extension to Jan. 30, 1956 to

file reply brief filed by petitioner. 12/28/

55, granted.

1956

Jan. 30^—Reply brief filed by taxpayer. (1)—2 cop-

ies rec'd. 1/31/56. 1/31/56, sensed.

Nov. 16—Memorandinn findings of fact and opinion

filed. Van Fossan J. Decision will be en-

tered under Rule 50. Served 11/16/56.

1957

Mar. 27—^Agreed computation filed.

Apr. 2—Decision entered. Judge Van Fossan.

Served 4/3/57.

May 10—Motion for x)ermission to withdraw exhib-

its filed by petitioner. Ser\^ed 5/17/57.

Granted 5/14/57.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, filed by petitioner.

Jul. 1—Proof of service filed.

Jul. 1—Petition for review l^y U. S. Court of Ap-

peals, Fifth Circuit, with assignments of

error filed by petitioner.

Jul. 1—Proof of service filed.
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1957

Jul. 8—Entry of appearance of Louis Eisenstein,

as counsel, filed.

Aug. 7—Designation of record on review filed by

petitioner (9tli Circuit) with acknowledg-

ment of service thereon.

Aug. 7—Order extending time for filing record on

review and docketing petition for review

to Sept. 29, 1957, entered (9th Circuit).

Served 8/8/57.

The Tax Court of the United States

Docket No. 51526

E. ROYCE AND DORA F. ROYCE,
Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1953

Dec. 21—Petition received and filed. Taxpayer no-

tified. Fee paid.

Dec. 22—Copy of petition served on General Coun-

sel.

Dec. 21—Request for Circuit hearing in Portland,

Oregon filed by taxpayer. 1/5/54, granted.

1954

Feb. 23—Answer filed by General Counsel.

Fel). 24—Co]^y of answer served on taxpayer, Port-

land, Oregon.
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1954

Apr. 5—Motion for better statement filed by tax-

payer. 4/16/54, copy served.

Apr. 6—Hearing set May 5, 1954, Washington,

D. C. on petitioner's motion. 4/6/54, copy

served.

Apr. 26—Motion to withdraw motion for a better

statement of Pleadings filed Apr. 6, 1954,

filed by taxpayer. 4/26/54, granted.

1955

Feb. 15—Hearing set May 9, 1955, Portland, Ore-

gon.

May 12, Hearing had before Judge Van Fossan on

14, the merits. Petitioner's oral motion to

16—consolidate dockets 51491, 51526 to 51529

inch, 51531, 51533— no objection by re-

spondent— granted
;
petitioner's oral mo-

tion to file stipulation of facts later with

respect to specific issues— granted, and

stipulation of the parties to take deposi-

tion— granted— to be taken within ten

days. Entry of appearance of Randall S.

Jones, Esq. and Stipulation of facts with

Exhibits 1 through 13, B through T, at-

tached. Exhibit A later attached to stipu-

lation, filed at hearing. Petitioner's brief,

7/15/55; respondent's brief, 8/29/55; pe-

titioner's reply, 9/28/55.

May 23—Motion for leave to withdraw the original

of each subpoena of Mrs. Fannie Orsen

et al. filed by General Counsel. 6/1/55,

granted.
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1955

May 25—Joint motion for leave to file supplemen-

tal stipulation of facts in lieu of deposi-

tion, supplemental stipulation of facts

lodged, filed.

Jun. 1—Joint motion for leave to file supplemen-

tal stipulation of facts in lieu of deposi-

tion granted. Supplemental stipulation of

facts filed.

Jun. 2—^Motion to withdraw exhibits 12, 13, 16, 19,

22, 23, 24, 27 and 32 to 44, inch, filed by

taxpayer. 6/3/55, granted.

Jun. 9—Transcript of Hearing 5/12/55 filed.

Jun. 9—Transcript of Hearing 5/14/55 filed.

Jim. 9—Transcript of Hearing 5/16/55 filed.

Jul. 5—^Motion for extension to 8/15/55 to file

brief filed by taxpayer. 7/5/55, granted.

Aug. 15—Brief filed hy taxpayer. Copy served.

Sep. 6—Motion for leave to file settlement stipula-

tions in respect of certain issues, stipula-

tion relative to disposition of certain is-

sues lodged, filed. 9/7/55, granted.

Sep. 26—^IMotion for extension to Oct. 31, 1955 to

file brief and November 30, 1955 to file

petitioner's reply brief filed by General

Counsel. 9/27/55, granted.

Oct. 25—Joint motion for extension to Nov. 18,

1955 to file respondent's brief and to Dec.

30, 1955 to file petitioner's reply brief

filed. 10/26/55, granted.

No^'. 18—Brief filed by respondent. Served 11/

21/55.
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1955

Dec. 23—Motion for extension to Jan. 30, 1956 to

file reply brief filed by petitioner.

12/28/55, granted.

1956

Jan. 30—Reply brief filed by taxpayer. ("Copies

served 1/31/56.)

Nov. 16—^Memorandum findings of fact and opinion

filed. Van Fossan J. Decision mil be en-

tered under Rule 50. Served 11/16/56.

1957

Mar. 27—Agreed Computation filed.

Apr. 2—Decision entered, Judge Van Fossan.

Served 4/3/57.

May 10—Motion to withdraw exhibits filed by peti-

tioner. Granted 5/14/57. Served 5/17/57.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, filed by petitioner.

Jul. 1—Proof of service filed.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Fifth Circuit, with assignments of

error filed by petitioner.

Jul. 1—Proof of service filed.

Jul. 8—Entry of appearance of Louis Eisenstein,

as counsel filed.

Aug. 7—Designation of Record on review filed by

petitioners. (9th Circuit.)

Aug. 7—Order extending time for filing record on

review and docketing petition for review

to September 29, 1957, entered. (9th Cir-

cuit.) Served 8/8/57.
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The Tax Court of the United States

Docket No. 51527

EZRA ROYCE, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

[Note: Docket Entries in Docket No. 51527

are the same as Docket Entries in No. 51526

set out at pages 6-9 except the following] ;

1953

May 21—Granted leave to file; Reply to Answer

filed by taxpayer.

The Tax Court of the United States

Docket No. 51528

B. ROYCE, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1953

Dec. 21—Petition received and filed. Taxpayer no-

tified. Fee paid.

Dec. 22—Copy of petition served on General Coun-

sel.
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1953

Dec. 21—Request for Circuit hearing in Portland,

Oregon filed by taxpayer. 1/5/54, granted.

1954

Feb. 23—Answer filed by General Counsel.

Feb. 24—^Copy of answer served on taxpayer, Port-

land, Oregon.

Apr. 5—Motion for a better statement filed by tax-

payer. 4/6/54, copy served.

Apr. 6—Hearing set May 5, 1954, Washington,

D. C. on petitioner's motion. Copy served

4/6/54.

Apr. 26—Motion to withdraw motion for a better

statement of Pleadings filed April 6, 1954

filed by taxpayer. 4/26/54, granted.

1955

Feb. 15—Hearing set May 9, 1955, Portland, Ore-

gon.

May 12, Hearing had before Judge Van Fossan on

14, the merits. Petitioner's oral motion to

16—consolidate dockets 51491, 51526 to 51529,

inch, 51531, 51533— no objection by re-

spondent— granted; petitioner's oral mo-

tion to file stipulation of facts later mth
respect to specific issues— granted, and

stipulation of the parties to take deposi-

tion— granted— to be taken within ten

days. Entry of appearance of Randall S.

Jones, Esq. and Stipulation of Facts with

Exhibits 1 through 13, B through T, at-

tached. Exhibit A later attached to stipu-

lation, filed at hearing. Petitioner's Brief,
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1955

(Cont.) 7/15/55; respondent's brief, 8/29/55; pe-

titioner's reply, 9/28/55.

May 23—Motion for leave to withdraw the original

of each subpoena of Mrs. Fannie Orsen

et al. filed by General Counsel. 6/1/55,

granted.

Jun. 2—IMotion to withdraw exhibits 12, 13, 16, 19,

22, 23, 24, 27, and 32 to 44, incl. filed by

taxpayer. 6/3/55, granted.

Jun. 9—Transcript of Hearing 5/12/55 filed.

Jun. 9—Transcript of Hearing 5/14/55 filed.

Jun. 9—Transcript of Hearing 5/16/55 filed.

Jul. 5—Motion for extension to 8/15/55 to file

brief filed by taxpayer. 7/5/55, granted.

Aug. 15—Brief filed by taxpayer. Copy served.

Sep. 6—Motion for leave to file settlement stipula-

tion in respect of ceriain issues, stipula-

tion relative to disposition of ceriain is-

sues lodged, filed. 9/7/55, granted.

Sep. 26—Motion for extension to Oct. 31, 1955 to

file brief and Nov. 30, 1955 to file peti-

tioner's reply brief filed by General Coun-

sel. 9/27/55, granted.

Oct. 25—Joint motion for extension to Nov. 18,

1955 to file respondent's brief and Decem-

ber 30, 1955 to file petitioner's reply brief

filed. 10/26/55, granted.

Nov. 18—Brief filed by respondent. Served 11/

21/55.

Dec. 23—Motion for extension to Jan. 30, 1956 to

file reply brief filed by petitioner.

12/28/55, gi-anted.
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1956

Jan. 30—Reply brief filed by taxx^ayer. 1/31/56,

served.

Nov. 16—^Memorandum findings of fact and opinion

filed. Van Fossan J. Decision will be en-

tered under Rule 50. Served 11/16/56.

1957

Mar. 27—Agreed Computation filed.

Apr. 2—Decision entered, Judge Van Fossan.

Served 4/3/57.

May 10—Motion to withdraw exhibits filed by peti-

tioner. Granted 5/14/57. Served 5/17/57.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, filed by petitioner.

Jul. 1—Proof of service filed.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Fifth Circuit, with assignments of

error filed by petitioner.

Jul. 1—Proof of ser\4ce filed.

Jul. 8—Entry of appearance of Louis Eisenstein,

as counsel filed.

Aug. 7—Designation of record on review filed by

petitioner. (9th Circuit.)

Aug. 7—Order extending time for filing record on

review and docketing petition for review

to September 29, 1957, entered. (9th Cir-

cuit.) Served 8/8/57.
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The Tax Court of the United States

Docket No. 51529

ESTATE OF ISAJBELLE H. ROYCE, DE-
CEASED, B. ROYCE, EXECUTOR,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

[Note: Docket Entries in Docket No. 51529

are the same as Docket No. 51528 set out at

pages 10-13 except the following] :

1953

Dec. 21—Request for Circuit Hearing in Portland,

Oregon filed by taxpayer.

1954

Feb. 23—Request for hearing in Portland filed by

General Counsel.
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The Tax Court of the United States

Docket No. 51531

EGBERT T. JACOB AND AGNES C. JACOB,
Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1953

Dec. 21—Petition received and filed. Taxpayer noti-

fied. Fee paid.

Dec. 22—Copy of petition served on General Coun-

sel.

Dec. 21—Request for Circuit hearing in Portland,

Oregon filed by taxpayer. 1/6/54, granted.

1954

Feb. 23—Answer filed by General Counsel.

Feb. 24—Copy of answer served on taxpayer, Port-

land, Oregon.

1955

Feb. 15—Hearing set May 9, 1955, Portland, Oregon.

May 12 Hearing had before Judge Van Fossan on

14 the merits. Petitioner's oral motion to con-

16—solidate dockets 51491, 51526 to 51529, inch,

51531, 51533—^no objection by respondent

—

granted; petitioner's oral motion to file

stipulation of facts later with respect to

specific issues^granted—and stipulation
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1955

(Con't). of the parties to take deposition—granted

—to be taken within ten days. Entry of

appearance of Randall S. Jones, Esq. and

stipulation of facts with exhibits 1 thru 13,

B thru T, attached, Exhibit A later at-

tached to stipulation, filed at hearing. Peti-

tioner's Brief, 7/15/55; respondent's brief,

8/29/55 ;
petitioner's reply brief, 9/28/55.

May 23—^Motion for leave to withdraw the original

of each subpoena of Mrs. Fannie Orsen et

al filed by General Counsel. Granted 6/1/55.

Jun. 2—Motion to withdraw exhibits 12, 13, 16, 19,

22, 23, 24, 27 and 32 to 44 inch, filed by

taxpayer. 6/3/55, granted.

Jun. 9—Transcript of Hearing 5/12/55 filed.

Jun. 9—Transcript of Hearing 5/14/55 filed.

Jun. 9—Transcript of Hearing 5/16/55 filed.

July 5—Motion for extension to Aug. 15, 1955 to

file brief filed by taxpayer. 7/5/55, granted.

Aug. 15—Brief filed by taxpayer. Copy served.

Sep. 6—Motion for leave to file settlement stipula-

tion in respect of certain issues, stipulation

relative to disposition of certain issues

lodged, filed. 9/7/55, granted.

Sep. 26—Motion for extension to Oct. 31, 1955 to

file brief and to Nov. 30, 1955 to file peti-

tioner's reply brief filed by General Coun-

sel. 9/27/55, granted.

Oct. 25—Joint motion for extension to Nov. 18, 1955

to file respondent's brief and December 30,
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1955

Oct. 25—1955 to file petitioner's reply brief filed.

(Con't). 10/26/55, granted.

Nov. 18—Brief filed by respondent. Served 11/21/55.

Dec. 23—Motion for extension to Jan. 30, 1956 to

file reply brief filed by petitioner. 12/28/55,

granted.

1956

Jan. 30—Reply brief filed by taxpayer. 1/31/56,

served.

Nov. 16—Memorandum findings of fact and opinion

filed. Van Fossan J. Decision will be en-

tered under Rule 50. Served 11/16/56.

1957

Mar. 27—Agreed Computation filed.

Apr. 2—Decision entered. Judge Van Fossan.

Served 4/3/57.

May 10—Motion for permission to withdraw exhibits

filed by petitioner. Granted 5/14/57. Served

5/17/57.

July 1—^Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, filed by petitioners.

July 1—Proof of service of petition for review

filed.

July 1—Petition for review by U. S. Court of Ap-

peals, Fifth Circuit, with assignments of

error filed by petitioners.

July 1—Proof of service filed.

July 8—Entry of appearance of Louis Eisenstein

as counsel filed.

Aug. 7—Designation of record on review filed by

petitioners. (9tli Circuit)
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1957

Aug. 7—Order extending time for filing record on

review and docketing petition for review to

September 29, 1957, entered. (9th Circuit)

Served 8/8/57.

The Tax Court of the United States

DOCKET ENTRIES

Docket No. 51533

[Note : Docket Entries in No. 51533 are the same

as No. 51531 set out at pages 15-18].

[Title of Tax Court and Docket No. 51491.]

PETITION
The above named petitioner hereby petitions the

above entitled Court for a redetermination of the

deficiency set forth by the respondent in his Notice

of Deficiency bearing symbols ARC-Ap:SF Port:-

VEV:90D dated the 28th day of September, 1953,

and as a basis of his proceeding alleges as follows:

1.

The petitioner is an individual residing in Port-

land, Oregon, and the return for the period here

involved was filed with the Collector of Internal Rev-

enue at Portland, Oregon.

II.

The Notice of Deficiency (a copy of which is at-

tached hereto and marked Exhibit A) was mailed to

the petitioner on September 28, 1953.
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III.

The within controversy involves a deficiency in

Federal income taxes and penalty determined by the

Commissioner for the year and in the amounts as

follows

:

Penalty Under

Year Deficiency Section 294(d)(2)

1945 $32,348.48 $1,940.07

The entire amounts of tax and penalty are in con-

troversy.

IV.

In arriving at his conclusion set forth in his Notice

of Deficiency, the respondent committed the follow-

ing errors:

(1) Respondent erred in including in petitioner's

income the siun of $48,125.00, or any sum whatso-

ever, as dividends from Oregon Motor Stages.

(2) The respondent further erred in including in

petitioner's income the sum of $1,141.91, or any sum

whatsoever, as an additional distribution (Oregon

Motor Stages) or on any accoimt whatsoever.

(3) The respondent further erred in asserting a

penalty of $1,940.07, or any sum whatsoever, under

the provisions of Section 294(d)(2), or any other

section of Internal Revenue Code.

V.

The facts upon which petitioner relies as a basis

for this proceeding are as follows:

(a) During the taxable year 1945, petitioner was

married and living with his wife at Portland, Ore-

gon.

(b) During the year 1945, E. Royce, B. Royce and
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others, entered into negotiations with the then stock-

holders of Oregon Motor Stages for the acquisition of

the capital stock of said corporation. There were out-

standing at that time 750 shares of common stock of

said corporation and the price upon which negotia-

tions were based was $1,000.00 per share. E. Royce,

B. Royce, Albert L. Schneider, R. T. Jacob and peti-

tioner began preparations for the acquisition of said

stock, whereupon one L. R. Bentson of Vancouver,

B. C, who was a relative of E. and B. Royce, in-

formed the said group that he desired to acquire a

portion of the stock of said company and he agreed

to and did purchase 350 shares of its stock.

(c) Mr. Bentson advised said gi^oup that his fimds

were in Canada and were blocked and that it would

be necessary for him to make arrangements in the

United States to finance his purchase. Thereupon a

loan was negotiated on his behalf with the Portland

Branch of the American Business Credit Corpora-

tion. The stock of petitioner was, as an accommoda-

tion, pledged with !Mr. Bentson 's stock as security for

said loan, but petitioner did not participate in the

negotiation of said loan and assumed no obligation

whatsoever for its payment.

(d) After the conclusion of World War II in

August, 1945, Mr. Bentson voiced his apprehension

that the earnings of Oregon Motor Stages would be

drastically cui*tailed and that the investment would

not prove as profitable as he had anticipated at the

time of his purchase. Mr. Bentson then made an

offer to the coiporation, which the corporation ac-
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cepted, to surrender his 350 shares of stock upon the

corporation paying the interest on his obligation and

liquidating the loan obtained by him from the said

Branch of the American Business Credit Corpora-

tion. Upon the surrender of his shares of stock, Ore-

gon Motor Stages issued to him a check for the sum

of $350,000.00 which said check Mr. Bentson de-

livered to American Business Credit Corporation in

payment of his said loan.

(e) Petitioner received no part of said payment of

said loan either directly, indirectly or constructively,

nor did petitioner receive any benefit directly, in-

directly or constructively from the payment of said

simi to the said Mr. Bentson.

(f) Subsequent to petitioner's purchase of said

stock in Oregon Motor Stages, petitioner was re-

quired by direction of the Interstate Commerce Com-

mission, because of his connections with other car-

riers engaged in interstate commerce, to dispose of

his stock in said Oregon Motor Stages, and petitioner

sold his said stock on June 20, 1946, to A. L. Schnei-

der for the sum of $55,000.00, the exact amount paid

by him for said shares of stock in 1945.

(g) The facts as set forth in paragraph (b)

through paragraph (f) above apply with equal force

and effect to the item of $1,141.91 included by re-

spondent in petitioner's income as an "additional

distribution (Oregon Motor Stages) ".

(h) On petitioner's estimated tax, 1040 ES, for

the year 1945, the full amount of tax estimated to be

due and owing was reported and accordingly the

penalty proposed is without foundation.
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Wherefore, petitioner prays that this Court may
hear this proceeding and determine that there is no

deficiency in income taxes for the year 1945, and that

petitioner is not subject to any penalty determined by

the Commissioner, or any part thereof.

/s/ R. T. JACOB,
Attorney for Petitioner.

Of Counsel

:

Jacob, Jones & Brown.

Duly Verified.

EXHIBIT "A*'

U. S. Treasury Department

Office of the Regional Commissioner

Internal Revenue Service

1112 Cascade Building

Portland 4, Oregon

September 28, 1953

In Replying Refer To: ARC-Ap:SF Port:VEV:-

90D

Mr. Fred C. Niederkrome,

4810 S. W. 60th Place,

Portland, Oregon.

Dear Mr. Niederkrome

:

You are advised that the determination of your in-

come tax lialnlity for the taxable year ended Decem-

ber 31, 1945, discloses a deficiency in the amount of

$32,348.48, and $1,940.07 in penalty, as shown in the

statement attached.

Ill accordance mth the provisions of existing in-
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ternal revenue laws, notice is hereby given of the

deficiency mentioned.

Within 90 days from the date of the mailing of

this letter you may file a petition with The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiency. In counting the 90 days you may not ex-

clude any day unless the 90th day is a Saturday, Sun-

day, or legal holiday in the District of Columbia, in

which event that day is not counted as the 90th day.

Otherwise Saturdays, Sundays, and legal holidays

are to be counted in computing the 90-day period.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appellate,

1112 Cascade Building, Portland 4, Oregon. The

signing and filing of this form will expedite the

closing of your return by permitting an early assess-

ment of the deficiency, and will prevent the accumu-

lation of interest, since the interest period termi-

nates 30 days after receipt of the form, or on the date

of assessment or on the date of payment, whichever

is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner.

By /s/ A. N. Williams,

Associate Chief, Appellate Division.

Enclosures : Statement Form 1276 Agreement Form
870.
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ARC-Ap:SF
Port :VEV :90D STATEMENT

Mr. Fred C. Niederkrome

4810 S. W. 60tli Place, Portland, Oregon

Income tax liability for the taxable year ended

December 31, 1945.

Penalty

Year Deficiency Section 294(d)(2)

1945 S32,348.4S $1,940.07

In making this determination of your income tax

liability, careful consideration has been given to the

report of examination dated February 6, 1951, and

to your protest dated August 16, 1951.

The 6% penalty for substantial underestimate of

estimated tax has been asserted in accordance with

the provisions of Section 294(d)(2) of the Internal

Revenue Code.

A copy of this letter and statement has been mailed

to your representative, Mr. Robert T. Jacob, 917

Public Service Building, Portland, Oregon, in ac-

cordance with the authority contained in the power

of attorney executed by you.

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return. Form 1040 $12,466.09

Unallowable deductions and additional income:

(a) Dividends (Oregon Motor Stages).... $48,125.00

(b) Additional distribution (Oregon

Motor Stages) 1,141.91 49,266.91

Total $61,733.00

Non-taxable income and additional deductions:

(c) Interest expense 1.028.43

Vf income adjusted $60,704.57
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Explanation of Adjustments

(a) The records of, this office show that prior to

July 2, 1945, you, E. Royce, B. Royce, Robert T.

Jacob and A. L. Schneider negotiated for the pur-

chase of the capital stock of Oregon Motor Stages,

Portland, Oregon, an Oregon corporation engaged

in the business of bus transportation. The outstand-

ing stock of that corporation then consisted of 750

common shares, with a par value of $100.00 per share.

As a result of the negotiations referred to above,

on or about July 2, 1945, you and your associates

purchased shares of Oregon Motor Stages in the

niunber and at the cost shown below:

Shares Cost

E. Royce 145 $145,000.00

B. Royce 50 50,000.00

Robert T. Jacob 100 100,000.00

Fred C. Niederkrome 55 55,000.00

A. L. Schneider 50 50,000.00

Total 400 $400,000.00

In accordance with the plan adopted, the remain-

ing 350 shares of Oregon Motor Stages stock were

acquired in the name of L. R. Bentson, 411 E. 15th

Street, North Vancouver, B.C., an uncle of E.

Royce and B. Royce, in consideration of payment

of $350,000.00 cash. Such payment was made from

the proceeds of a loan obtained by E. Royce acting

for you, himself and your above-named associates,

through the Portland Branch of the American

Business Credit Corporation, New York City, on

a 90-day note which was signed by E. Royce and
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L. R. Bcntson, and which was collateralized by de-

posit of the entire 750 shares of stock of Oregon

Motor Stages.

On or about Septeml^er 6, 1945, pursuant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its own stock then standing in the name of L. R.

Bentson and issued its check to him in the sum of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit

Corporation in satisfaction of the 90-day note

signed by E. Royce and Ij. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did he at

any time acquire, any bona fide or actual beneficial

interest in the stock of Oregon Motor Stages.

It has been further determined that the accumu-

lated earnings and profits of Oregon Motor Stages

available for distribution as dividends during the

year 1945 were in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its

capital stock, which were issued in the name of

L. R. Bentson, for the sum of $350,000.00, was con-

summated at such a time and in such a manner as

to result in the realization of taxable income to

you in the amoimt of $48,125.00, such sum being

that portion of the total sum of $350,000.00 which

55 shares of stock of Oregon Motor Stages owned

by you bears to the total of 400 shares of such stock

owned by you, E. Royce, B. Royce, Robert T. Jacob

and A. L. Schneider.
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(b) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that corporation paid interest

to the American Business Credit Corporation and

attorney fees in the respective total amounts of

$8,054.80 and $2,135.41. With respect to these sums,

this office holds that to the extent of $1,107.54 and

$34.37, respectively, payment of interest and attor-

ney fees was in satisfaction of your personal lia-

bility incurred in connection with the transactions

whereby you acquired the stock of Oregon Motor

Stages. Your reported income has, therefore, been

increased by $1,141.91.

(c) It has been determined that of the amount

of $1,107.54 heretofore held under item (b) above

to be taxable to you, the siun of $1,028.43 is allow-

able as a deduction for interest paid in 1945.

Computation of Income Tax—1945

Net income adjusted $60,704.57

Less: Normal tax exemption 500.00

Balance subject to normal tax $60,204.57

Normal tax—3% of $60,204.57 1,806.14

Net income adjusted $60,704.57

Less: Surtax exemption 1,000.00

Balance subject to surtax $59,704.57

Surtax $34,098.43

Income tax liability $35,904.57

Income tax liability disclosed by return,

Account No. 9080946 3,556.09

Deficiency in income tax $32,348.48
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Penalty, Section 294(d)(2), Internal Revenue Code

Income tax liability as adjusted S35,904.57

Less: withholding tax $ 389.90

paid on estimated declaration 3,180.10 3,570.00

Difference $32,334.57

Penalty (6% of $32,334.57) 1,940.07

[Endorsed]: T.C.U.S. Dec. 15, 1953.

[Title of Tax Court and Docket No. 51491.]

ANSWER
Comes Now the Commissioner of Internal Rev-

enue, by his attorney, Daniel A. Taylor, Chief

Counsel, 'Internal Revenue Service, and for answer

to the petition filed herein, admits, denies and al-

leges as follows:

1. Admits the allegations contained in para-

graph I of the petition.

2. Admits the allegations contained in para-

graph II of the petition.

3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiency in income tax and penalty as shown

by the notice of deficiency from which the appeal

is taken. Specifically denies that he erred in the

manner and form as alleged in paragraph IV of

the petition.

5. (a) Admits the allegations contained in para-

graph V(a) of the petition.

(b) Admits the allegations contained in the first

two sentences of paragraph V(b) of the petition.
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Denies the remaining allegations contained in para-

graph V(b) of the petition.

(c) Denies the allegations contained in para-

graph V(c) of the petition. Alleges that the nature

of the stock transaction inchiding the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-

plained on pages 1 to 3, inclusive, of Exhibit A
attached to the petition on file in this proceeding.

(d) and (e). Denies the allegations contained in

paragraph V(d) and (e) of the petition.

(f ) For lack of sufficient knowledge or informa-

tion upon the basis of which to form a belief as to

the truth or falsity thereof, denies the allegations

contained in paragraph V(f) of the petition.

(g) and (h). Denies the allegations contained in

paragraph V (g) and (h) of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commission's deter-

mination of deficiency and penalty be approved.

/s/ DANIEL A. TAYLOR,
Chief Counsel,

Internal Revenue Service.

Of Counsel : Wilford H. Payne, Associate Appel-

late Coim.sel, John D. Picco, Special Attorney,

Internal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 15, 1954.
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[Title of Tax Court and Docket No. 51526.]

PETITION
The above named petitioners hereby petition the

above entitled Court for a redetermination of the

deficiency set forth by the respondent in his Notice

of Deficiency (Symbols ABC-Ap: SF Port VEV:
90D) dated the 28th day of September, 1953, and

as a basis for their proceeding allege as follows:

I.

The petitioner are husband and wife and reside

in Portland, Multnomah Coimty, Oregon, and they

filed their Federal Income Tax Returns for the

years involved herein with the Collector of In-

ternal Revenue for the District of Oregon, at Port-

land, Oregon.

II.

The Notice of Deficiency (a copy of which is

attached hereto and marked Exhibit A) was mailed

to the petitioners on September 28, 1953.

III.

The within controversy involves an asserted defi-

ciency in Federal Income Taxes for the years and

in the amounts as follows:

Year Deficiency

1948 $73,966.90

1949 35,145.26

Total $109,112.16

of which the entire amounts are in controversy.
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IV.

The determination of tax set forth in said Notice

of Deficiency is based upon the following errors:

1. The respondent erred in including in peti-

tioners' income the sum of $15,440.00, or any sum

whatsoever for the year 1948, and the sum of

$5,640.00, or any sum whatsoever, for the year 1949,

as rental payments made during said years by

Burnside Realty, Inc., and in holding that the peti-

tioners derived any income whatsoever therefrom.

2. The respondent erred in determining that

Eunice M. Royce was not a partner of Yellow Cab

Company of Seattle for the year 1948 and 1949 and

that the distributive share of said partnership in-

come reported by Eimice M. Royce was the income

of petitioners.

3. The respondent erred in increasing the peti-

tioners' distributive partnership income in the

amount of $41,668.22 for the year 1948 and in the

amount of $29,729.80 for the year 1949, or any other

amounts.

(a) The respondent erred in determining that

the petitioners' distributive share of partnership

income from the Yellow Cab Company of Portland

for the year 1948 was $15,470.67, and for the year

1949 was $11,493.24, or any other amoimts, greater

than that reported by the petitioners for said years

and, more specifically, the respondent erred in de-

termining that the said partnership had claimed

excessive depreciation in the amounts of $10,806.28

for the year 1948 and $3,400.42 for the year 1949,

or any other amounts, that payments to Charles
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W. Keffer and C. H. Luton in the amount of

$707.32 for the year 1948, or any other amount,

are not deductible in computing said partnership

income, that the sums of $17,927.76 for the year

1948 and $16,986.07 for the year 1949, or any other

amounts, accrued as a city revemie tax on said

partnership's books for said years were unallow-

able as deductions for said years and in determin-

ing that the sum of $1,500.00 for the year 1948 and

$2,600.00 for the year 1949 were expended in said

year in preparing used cabs for sale and that said

sums were not deductible as an ordinary and neces-

sary business expense of the said partnership.

4. The respondent erred in increasing the peti-

tioners' net capital gains for the calendar year

1948 in the amount of $899.01, and for the calen-

dar year 1949 in the amount of $1,194.84, or any

other amounts.

(a) The respondent erred in determining that

the petitioners' distributive share of long-term cap-

ital gains from the partnership of Yellow Cab Com-

pany of Seattle was in the amoimt of $3,866.50, or

any other amount in excess of $1,468.37 for the

calendar year 1948.

(b) The respondent erred in determining that

the stock and note of Portland IMeadows held by

petitioner became worthless in the year 1948 rather

than in the year 1949, and that the loss on the said

note was allowable only as a long-term capital loss.

5. The respondent erred in determining that the

petitioners received 560,000 shares of the common

stock of Alder Gold-Copper Company in the year
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1948 and 100,000 shares of said stock in the year

1949, and that the receipt of said stock in said years

constituted additional taxable income in the amount

of $56,000.00, for the year 1948 and $9,761.40, for

the year 1949, or any other amounts.

6. The respondent erred in determining a dis-

allowance of a bad debt loss in the amount of $11,-

632.86 or any other amount claimed by petitioners

for the calendar year 1949.

7. The respondent erred in determining addi-

tional income to petitioners in the amount of $6,-

531.15, or any other amount, for the calendar year

1949, from the purchase by petitioners of the prop-

erty located on West Burnside Street in Portland,

Oregon.

V.

The facts upon which petitioners rely as a basis

for their appeal are as follows:

(a) Petitioners are husband and wife, residing

in Portland, Oregon, and they reported their in-

come for Federal Income Tax purposes on the

basis of cash receipts and disbursements and cal-

endar year.

(b) The respondent has determined for each of

the years herein involved that rental payments

made by Burnside Realty, Inc., pursuant to a lease

agreement dated April 29, 1944, constituted taxable

income to petitioner.

(c) On the 13th day of April, 1944, petitioner

obtained an option to acquire a parcel of real estate

on N.W. 21st and Burnside Streets in Portland,

Oregon, from L. W. Hendrickson and Sue Hend-
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rickson, husband and wife. The option price was a

favorable one and in order for petitioner to be en-

titled to exercise the option at the end of a 5 year

period, it was provided in effect that petitioner

acquire a tenant for a five year term for the build-

ing which would be willing to pay and agree to pay

for a five year period the sum of $1,500.00 per

month.

(d) Burnside Realty, Inc., was incorporated on

the 18th day of April, 1944, with an authorized

capital stock of 30 shares and a par value of $50.00

per share, or a total capitalization of $1,500.00.

Petitioner subscribed to 10 shares thereof, Harold

Murphy subscribed to 10 shares thereof and A. L.

Schneider subscribed to 10 shares thereof and each

agreed to pay for their stock the par value thereof.

(e) By a lease agreement dated the 29th day of

April, 1944, Burnside Realty, Inc., agreed to lease

from the said L. W. and Sue Hendrickson the

building and equipment therein located at N.W.

21st and Burnside Streets for an agreed rental of

$1,500.00 per month and for a five year term.

(f) The said building leased by Burnside Realty,

Inc., was a two story structure with the lower story

occupied by commercial rental units and the upper

floor was one large ballroom. Burnside Realty, Inc.,

was organized to engage in the business of operat-

ing the rental properties and of operating a ball-

room. There was restaurant and ballroom equip-

ment included in the building and included in the

lease of a total reasonable value of approximately

$15,000.00. The reasonable rental value of the
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building for any one or any entity who or which

wished to operate a rental property and a ballroom

of this character was in excess of $1,500.00 per

month.

(g) On or about January 14, 1946, the said

three stockholders of Burnside Realty, Inc., each

surrendered 2^'2 shares of his stock and the sur-

rendered stock was then issued to Mr. Edward J.

Cheney, an experienced ballroom operator.

(h) During all of the years herein involved,

Burnside Realty, Inc., operated the rental proper-

ties and operated the ballroom therein and made
the rental payments called for under the lease

agreement with the said Hendricksons.

(i) At or about the time petitioner obtained the

option to purchase the said real property from the

Hendricksons, the Hendricksons executed a Deed

and Bill of Sale to said property and the personal

property located therein, to the petitioner and said

documents were placed in escrow with the Bank
of California. Petitioner exercised his option in

1949 to purchase the property in accordance with

the terms thereof.

( j ) The respondent has determined that the peti-

tioners ' daughter, Eunice M. Royce, was not, for

the years 1945 to 1949, inclusive, a bona fide part-

ner in the partnership known as the Yellow Cab

Company of Seattle and that the income reported

by the said Eunice M. Royce for the said years

was includible in the income of petitioners.

(k) In April, 1944, petitioner was a stockholder

in the Yellow Cab Company of Seattle (Washing-
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ton), a Washington corporation. Prior to April

30, 1944, ijetitioner made a gift of 402^^ shares of

his said stock to Dora F. Royce and of 700 shares

of his said stock to himself as trustee under a for-

mal declaration of trust for Eunice Mae Royce,

his minor daughter.

(1) Said Yellow Cab Company was liquidated

on the 30th day of April, 1944, and all of its assets

of every kind and character were conveyed to the

then stockholders of record including the said Dora

F. Royce and Eunice Mae Royce. On the 1st day

of May, 1944, all of the persons who had been stock-

holders of said Yellow Cab Company, including the

said Dora F. Royce and Eunice Mae Royce, con-

veyed the said property to the Yellow Cab Com-

pany of Seattle, a partnership. The said Dora F.

Royce and Eunice Mae Royce really intended to

be, and all members of the partnership intended

them to be partners in said partnership and all the

members thereof entered into a formal partnership

agreement and pu])licly proclaimed themselves to

be partners. They were and are partners for Fed-

eral Tax as well as other purposes.

(m) On or about the 28th day of November,

1942, petitioner and B. Royce purchased the part-

nership interests of Charles Keffer and C. H. Luton

in the Yellow Cab Company of Portland for a cash

consideration. At the same time, the partnership en-

tered into a profit sharing agreement with the said

Charles Keffer and C. H. Luton whereby each

would be entitled to a certain percentage of the

partnership profits thereafter as long as it was mu-
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tually agreeable that the said individuals continued

in the employment of the partnership. Percentage

of profit payments made under these agreements

were properly deducted by the partnersliip in com-

puting its net income for the year 1948 herein in-

volved.

(n) For the year 1948 the Commissioner deter-

mined that the Yellow Cab Company of Portland

had claimed excessive depreciation in the amount of

$10,806.28 and in the amount of $3,400.42 for the

year 1949.

(o) The Yellow Cab Company of Portland has,

for a number of years, followed the consistent prac-

tice of using a straight line method of depreciation

and completely writing off all of its taxi-cabs over a

four year period. The depreciation claimed by the

Yellow Cab Company of Portland constituted a rea-

sonable allowance for exhaustion, wear and tear

(including a reasonable allowance for obsolescence),

under normal circumstances.

(p) During the calendar years 1948 and 1949',

the City of Portland assessed a city 2% gross reve^

nue tax on the partnership known as the Yellow

Cab Company of Portland in the amounts of $17,-

927.67 and $16,986.07 respectively. These said simis

were accrued on the books of the Yellow Cab Com-

pany of Portland in the years indicated and were

claimed by said partnership as deductions on its

returns for the said years, in accordance with the

method of accounting regularly employed in keep-

ing its books of account.

(q) The respondent has disallowed $1,500.00 for
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the year 1948 and $2,600.00 for the year 1949 of the

repair expenses claimed by the Yellow Cab Com-

pany of Portland, a partnership, as deductions for

said years, respectively, said disallowance being

based upon the theory that the said company made

capital expenditures of $100.00 i^er cab sold in those

years in preparing and painting each cab for sale.

(r) The Yellow Cab Company of Portland, a

partnership, maintains its own garage and staff of

mechanics and makes any and all repairs necessary

to its cabs therein. The repair and painting ex-

penses incurred by the said company for the years

1948 and 1949 represent repairs required in the

ordinary course of business, and w^ere charged to

the account of repairs and maintenance in accord-

ance with the method of accounting regularly em-

ployed and established many years before.

(s) Any common stock of Alder Gold-Copper

Company received by petitioner in the calendar

years 1948 and 1949 represented stock issued to him

for monies paid in or advanced by him on behalf or

in connection with the said corporation. Also, the

said common stock of the said corjwration did not

have any fair or market value during said years

1948 and 1949. Petitioner did not receive any said

stock as compensation for services.

(t) During the calendar year 1949, petitioner,

E. Royce, exercised his option to purchase certain

property located on West Bumside in Portland,

Oregon. There was due to B. Royce, petitioner's

broth(>r, the sum of $6,531.15 in connection with the

purchase of said property. Petitioner, E. Royce,
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was not relieved of his obligation to B. Royce for

said amount and in fact, E. Royce paid off this obli-

gation in full in 1951, plus interest, to his said

brother. There was no cancellation of the obligation

at any time prior to its payment in full.

(u) In 1946, petitioner, E. Royce, had purchased

$100.00 worth of stock in Portland Meadows, Inc.,

and advanced $900.00 to said company on a note.

Said note was not in registered form and was not a

security as that term is defined in the Internal Rev-

enue Code. The stock and note became worthless in

1949, and petitioners properly claimed a long-term

loss on the said stock and were entitled to deduct the

full amount of loss on the note as a non-business

bad debt.

(v) The basis for the respondent's determination

that petitioners had additional capital gain from the

partnership Yellow Cab Company of Seattle is not

set forth and petitioners are, therefore, at a loss

with regard to determining what facts need to be

set forth. Petitioners allege that the net short-term

gain and long-term capital gain reported by them

as their distributive share of said gains from said

partnership for the years 1948 and 1949 were prop-

erly and accurately reported.

(w) On or about November 19, 1946, petitioner,

E. Royce, in the regular course of his business,

loaned the sum of $20,000.00 to East Side Buses, a

partnership.

(x) In 1949, petitioner, E. Royce, received prop-

erty of the value of $8,367.14 in full settlement of

the note and the balance due on the note was deter-
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mined to be uncollectible and said part of said debt

worthless in said year and was properly claimed by

petitioners as a loss in the amomit of $11,632.86 in

said year.

Wherefore, petitioners pray that the Court hear

this proceeding and deteiTaine that there is no defi-

ciency in income taxes for the years 1948 and 1949,

or either of them, and give such other or further

relief as in the premises the Court may deem fit

and proper.

/s/ R. T. JACOB
Of Counsel:

Jacob, Jones & Brown.

Duly Verified.

EXHIBIT "A'^

Regional

1112 Cascade Building

Portland 4, Oregon

ARC-Ap:SF
Port:VEV:90D

Mr. E. Royce

Mrs. Dora F. Royce

628 N. W. Sixth Avenue

Portland, Oregon

Dear Mr. and Mrs. Royce

:

You are advised that the determination of your

income tax liability for the taxable years ended De-

cember 31, 1948 and 1949, discloses deficiencies in

the total amoimt of $109,112.16, as shown in the

statement attached.

In accordance with the provisions of existing in-
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temal revenue laws, notice is hereby given of the

deficiencies mentioned.

Within 90 days from the date of the: mailing of

this letter you may file a petition with The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiencies. In counting the 90 days, you may not

exclude any day unless the 90th day is a Saturday,

Simday, or legal holiday in the District of Coliun-

bia, in which event that day is not counted as the

90th day. Otherwise Saturdays, Sundays, and legal

holidays are to be counted in computing the 90-day

period.

Should you not desire to :.'ile a iDetition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite the

closing of your returns by permitting an early as-

sessment of the deficiencies, and will prevent the

accumulation of interest, since the interest period

terminates 30 days after receipt of the form, or on

the date of assessment, or on the date of pa^nnent,

whichever is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. ¥. Williams,

Associate Chief, Appellate Division.

Enclosures

:

Statement Form 870

Form 1276 VEVelene la
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STATEMENT
E. Royce and Dora F. Royce

Husband and Wife

628 N.W. Sixth Avenue

Portland, Oregon

Income tax liability for the taxable years ended

December 31, 1948, and 1949.

Year Deficiency

1948 $ 73,966.90

1949 35,145.26

Total $109,112.16

In making this determination of your income tax

lia]>ility, careful consideration has been given to the

report of examination dated February 9, 1951, and

to your protest dated September 5, 1951.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T. Jacob,

917 Public Service Building, Portland 4, Oregon, in

accordance with the authority contained in the

power of attorney executed by you.

The records of this office show that on or prior

to April 13, 1944, Lloyd W. Hendrickson and Sue

Hendrickson, husband and mfe, were the o^vners of

certain real and personal properties located at

Northwest 21st and Burnside Streets, Portland,

Oregon, the real property being otherwise described

as a portion of Block 31, Kings Second Addition to

the City of Portland. On that date, April 13, 1944,

Mr. and Mrs. Hendrickson executed a document
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designated as an "Option to Buy" whereby they

gave you an option to purchase said real and per-

sonal properties on or prior to April 19, 1949, in

accordance with the terms and conditions therein

stated. The option agreement recited that it was

''understood that said property" was then ''under

lease for a term" which would expire on April 19,

1949, and that the option therein provided for could

be exercised only "after all rentals reserved in said

lease" were fully paid at the time provided in the

lease or in advance thereof. The option agreement

further stated that it was expected that part of the

obligations then outstanding against the property

would remain unpaid at the expiration of the term

of the lease. By the terms of the agreement, if you

exercised your election to purchase, you would be

required to pay the sum of $35,000.00 less any out-

standing indebtedness assumed by you, plus interest

thereon.

On or about April 18, 1944, you, A. L. Schneider

and Harold Murphy organized Burnside Realty,

Inc., under the laws of Oregon with an authorized

capital stock of 30 common shares, par value $50.00

per share, which was issued to you, Mr. Schneider

and Mr. Murphy in equal one-third proportions.

This corporation was purportedly organized for the

purpose of continuing the operation of rental and

amusement businesses theretofore conducted in and

on the premises owned by Lloyd W. Hendrickson

and his wife. Sue Hendrickson, at Northwest 21st

and Burnside Streets, Portland, Oregon.

By the terms of an agreement entered into by

and between Burnside Realty, Inc., and Lloyd W.
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Hcndrickson and Sue Hendrickson, husband and

wife, on or about April 29, 1944, Bumside Realty,

Inc., as lessee, agi^eed to lease the properties at

Northwest 21st and Burnside Streets, Portland,

Oregon, from Mr. and Mr. Hendrickson, as lessors,

for a term of five years from April 19, 1944, at a

monthly rental of $1,500.00.

On or about April 26, 1944, Lloyd W. Hendrick-

son and Sue Hendrickson lolaced in escrow with the

Bank of California, N. A., Portland, Oregon, the

option agreement dated Aj^ril 13, 1944, together

with a warranty deed also dated April 13, 1944, and

a bill of sale dated April 24, 1944, executed by them,

whereby they conveyed title to the properties at

Northwest 21st and Bumside Streets to you.

Prior to December 6, 1945, Lloyd W. Hendrick-

son and Sue Hendrickson were divorced. By viriue

of an agreement entered into on or about that date

your brother, B. Royce, acquired by assignment the

rights, title and interest to the sum which would be

due to Lloyd W. Hendrickson mider the option

agreement of April 13, 1944, in the event that you

elected to exercise your right to purchase the prop-

erty under that option.

On or al)out April 15, 1949, you advised the

escrow agent, the Bank of California, N. A., Port-

land, Oregon, that you would exercise the option to

purchase the property at Northwest 21st and Bum-
side Streets, Portland, in accordance with the terms

of the option agreement dated April 13, 1944. Prior

thereto Burnside Realty, Inc., had made sixty

monthly payments of $1,500.00 each, or $90,000.00,

to Lloyd W. and Sue Hendrickson or their assign-
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ees. At the date of exercising the option, April 15,

1949, (1) the mortgage indebtedness on the prop-

erty had been reduced to $21,937.70, (2) by the

terms of the option agreement dated April 13, 1944,

the smn of $6,531.15 was due to Sue Miller (for-

merly Sue Hendrickson) and (3) by the terms of

the option agreement and by reason of the fact that

your brother, B. Royce, had acquired by assignment

the rights of Lloyd W. Hendrickson under that

agreement, the sum of $6,531.15 was due to

B. Royce.

This office holds that you acquired the property

at ISToiihwest 21st and Burnside Streets, Portland,

Oregon, ]>y purchase in Aj)ril, 1944, for a total

consideration of $125,000.00, computed as follows:

Sixty monthly payments of rent made by Burnside

Realty, Inc., of $1,500.00 each $ 90,000.00

Balance due on mortgage April 15, 1949 21,937.70

Payment to Sue Miller

(formerly Sue Hendrickson) 6,531.15

Liability to B. Royce 6,531.15

Total $125,000.00

This office further holds that the rental payments

made by Burnside Realty, Inc., pursuant to the

lease agreement dated April 29, 1944, on such prop-

erty reduced by allowable depreciation, constituted

taxable income to you. Taxable income reported by
you for the years 1948 and 1949 has therefore been

increased by rental payments in the amoimts shown
below

:

Year Rent Depreciation Increase in Income
1948 $18,000.00 $2,560.00 $15,440.00

1949 8,200.00 2,560.00 5,640.00

Total $26,200.00 $5,120.00 $21,080.00
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The records of this office show that income tax

returns were filed in the name of your daughter,

Eunice IM. Royce, for the calendar years 1944 and

1946 to 1949 inclusive, which were executed by you

as trustee. With respect to the year 1945, an im-

signed return was filed.

In each of the returns filed by or for Eim^ice M.

Royce for the years 1945 to 1949, inclusive, there

was reported as her income the siun which the Yel-

low Cab Company of Seattle, Washington, rex)orted

in partnership returns of income filed by it for the

fiscal years ended April 30, 1945 to 1949, inclusive,

as income distributable to her.

This office holds that Eunice M. Royce was not a

partner of Yellow Cab Company of Seattle for any

of the years under review and that the siuns re-

IX)ii:ed by her as her distributive shares of partner-

ship incomes are taxable to you.

Taxable Year Ended December 31, 1948

Adjustments to Net Income

Net income as disclosed by return. Form 1040 8 72,136.09

Unallowable deductions and additional income:

(a) Rental income $15,440.00

(b) Partnership income 41,668.22

(c) Capital gains 899.01

(d) Other income 56.000.00 114,007.23

Total 8186,143.32

Nontaxable income and additional deductions:

(e) Contributions 97.84

Net income adjusted 8186,045.48
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Explanation of Adjustments

(a) On the basis of the facts and for the reasons

stated above, it has been determined that as a result

of the rental payments made during the year by

Burnside Realty, Inc., you realized rental income

not reported in your return in. the amount of

$15,440.00.

(b) In your return filed for the calendar year

1948, you reported the sum of $47,910.85 as being

your distrilxitive share of ordinary partnership in-

comes. It has been determined that your distributive

share of net income from the partnerships is in the

amoimt of $89,579.07 and your reported net income

has therefore been increased by the amount of

$41,668.22 computed as follows:

Income Income

Name of Partnership Reported Adjusted

Yellow Cab Company, Portland $15,228.73 $30,699.40

Yellow Cab Company, Seattle 19,123.35 45,320.90

Gray Line Motor Tours 10,600.78 10,600.78

Queen City Garage 2,940.19 2,940.19

Royce Brothers 14,830.12 14,830.12

East Side Buses (14,812.32) (14,812.32)

Totals $47,910.85 $89,579.07

Partnership income reported 47,910.85

Increase $41,668.22

With respect to the Yellow Cab Company of

Portland, your distributive share of ordinary x^art-

nership income has been increased from $15,228.73

to $30,699.40 by reason of the following adjust-

ments :
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Ordinary net income as reported in partnership return $30,457.45

Unallowable deductions and additional income:

(1) Depreciation $10,806.28

(2) Cost of partnership interest 707.32

(3) Accrued taxes 17,927.76

(4) Repairs 1,500.00 30,941.36

Ordinary net income adjusted $61,398.81

Your distributive share of the above adjusted income $30,699.40

Reported 15,228.73

Increase $15,470.67

(1) The depreciation allowable on taxicabs has

been determined to be in the amount of $27,784.89

rather than $38,591.17 as claimed in the partnership

return filed for the year 1949 and the ordinary net

income has therefore been increased by the amount

of $10,806.28.

(2) The record shows that prior to August 1,

1942, Charles W. Keffer and C. H. Luton, were the

owners of .659% and .906% interests, respectively,

in the partnership Yellow Cab Company of Port-

land. On or about that date, August 1, 1942, you

and your brother, B. Royce purchased the interests

of these individuals under an agreement whereby,

inter alia, each of the vendors was to receive 1% of

the partnership net profits for a period of five

years.

During the year under review, payments to them

were charged to partnership operation as compen-

sation. This office holds that payments in 1948, total-

ing $707.32, made by the partnership, under the

contract and in the manner referred to in the pre-
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ceding paragraph were capital in nature and non

deductible in computing partnership income.

(3) It has been determined that the City occu-

pation tax in the amount of $17,927.76 claimed as a

deduction in the return filed for the calendar year

1948 was a contested liability and that the deduc-

tion is therefore not allowable in 1948.

(4) It has been determined that of the deduction

claimed for repairs in the partnership return filed

for the calendar year 1948, the amount of $1,500.00

was incurred in preparing used cabs for sale. Such

expenditures are therefore capital in nature and

not deductible as an ordinary and necessary busi-

ness expense.

(c) It has been determined that your taxable net

capital gains for the calendar year 1948 are in the

total amount of $15,167.97 rather than $14,268.96 as

reported in your return. Your net income has there-

fore been increased by the amount of $899.01, com-

puted as follows:

(1) Yellow Cab Company of Seattle $2,052.15

(2) Yellow Cab Company of Portland (653.14)

(3) Portland Meadows Stock (500.00)

hicrease $ 899.01

(1) In your return filed for the calendar year

1948, you reported the amounts of $345.98 and

$1,468.37 as your distributive share of the short-

term capital gains and recognized long-term capital

gains respectively of the partnership Yellow Cab

Company of Seattle. It has been determined that

your distributive share of recognized long-term cap-
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ital gains from such partnership is in the amount

of $3,866.50 and that there were no short-teim cap-

ital gains. Your reported net income has therefore

been increased by the amoimt of $2,052.15.

(2) In your return filed for the calendar year

1948, you reported the amount of $1,125.15 as your

distributive share of the recognized capital gains of

the partnership Yellow Cab Company of Portland.

It has been detennined that the recognized capital

gains of the partnership are in the amoimt of

$944.02 and that your distributive share is in the

amount of $472.01. Your net income has therefore

been decreased by the amoimt of $653.14.

(3) In your return filed for the calendar year

1949, you claimed as a loss, stock of Portland Mead-

ows ha\dng a cost to you of $100.00 and a note of

Portland Meadows having a cost to you of $900.00.

On the basis that such stock and note became worth-

less in the year 1949, you reported a loss of $100.00

on the stock as a long-term capital loss, of which

50% was taken into account and a loss of $900.00

on the note as a short-term capital loss, of which

100% was taken into account. It has been deter-

mined that the above stock and note of Portland

Meadows were acquired by you in 1946 under a

plan of capitalization and that they iDoth l^ecame

worthless in 1948 rather than 1949. It is therefore

held that the cost of such stock and note is allow-

able as a long-teiTn capital loss for the calendar

year 1948 and your repoi'ted capital gains are ac-

cordingly decreased by the amount of $500.00 under

the provisions of section 117(b) of the Internal

Revenue Code.
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(d) The records of this office show that during

the calendar year 1948, you received 560,000 shares

of the common stock of the Alder-Gold Copper

Company having a fair market value of ten cents

per share as compensation for services rendered. In

your return for the calendar year 1948 you reported

no income from this source. It is held that the re-

ceipt of such stock constitutes taxable income to

you to the extent of its fair market value and your

reported net income has therefore been increased by

the amount of $56,000.00.

(e) Since it has been determined that the income

of the partnership Yellow Cab Company of Seattle

reported by your daughter, Eunice M. Royce, is tax-

able to you, the distributive share of contributions

allocated to her have been allowed to you as an

additional deduction.

Computation of Income Tax

Net income as adjusted $186,045.48

Less: Excess of net long-term capital gain over net

short-term capital loss 15,167.97

Ordinary net income $170,877.51

Less: Exemptions (4) x $600.00 2,400.00

Income subject to tentative tax $168,477.51

One-half of such income if joint return 84,238.76

Tentative tax 53,780.56

Tax reduction:

$ 400.00 @ 17% $ 68.00

53,380.56 @ 12% 6,405.67 6,473.67

Combined normal tax and surtax $ 47,306.89
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Computation of Income Tax— (Continued)

Partial tax liability ($47,306.89 x 2) S 94,613.78

Plus: 50% of S15,167.97 7,583.99

Income tax liability $102,197.77

Income tax liability disclosed by return.

Account No. 9119001 28,230.87

Deficiency in income tax S 73,966.90

Taxable Year Ended December 31, 1949

Adjustments to Net Income

Net income as disclosed by return. Form 1040 S 50,619.18

Unallowable deductions and additional income:

(a) Rental income S 5,640.00

(b) Partnership income 29,729.80

(c) Capital gains 1,194.84

(d) Business income 11,632.86

(e) Cancellation of indebtedness 6,531.15

(f) Other income 9,761.40 64,490.05

Total $115,109.23

Nontaxable income and additional deductions:

(g) Contributions 97.92

Net income adjusted $115,011.31

(a) On the basis of the facts and for the reasons

stated above, it has been determined that as a result

of the rental payments made during the year hj

Bumside Realty, Inc., you realized rental income

not reported in your return in the amount of

$5,640.00.

(b) In your return filed for the calendar year

1949, you reported the sum of $37,745.45 as being

your distributive share of ordinary partnership

income. It has been detenrdned that your distribu-

tive share of net income from partnerships is in the

amoimt of $66,040.24 and your reported net income
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has therefore been increased by the amount of

$29,729.80 computed as follows:

Income Income

Name of Partnership Reported Adjusted

East Side Buses, Portland, Oregon $ 9,369.16 $ 9,369.16

Yellow Cab Company of Portland (14,155.86) ( 2,662.62)

Royce Brothers, Portland, Oregon 12,888.29 12,888.29

Yellow Cab Company of Seattle 12,412.01 30,648.57

Queen City Garage, Seattle, Washington 3,028.36 3,028.36

Gray Line Tours, Seattle, Washington 14,203.49 14,203.49

Totals $37,745.45 $67,475.25

Partnership income reported 37,745.45

Increase $29,729.80

With respect to the Yellow Cab Company of Port-

land, your distributive share of ordinary partner-

ship loss has been decreased from $14,155.86 to

$2,662.62 by reason of the following adjustments:

Ordinary loss as disclosed by partnership return ($28,311.73)

Unallowable deductions and additional income:

(1) Depreciation $ 3,400.42

(2) Accrued taxes 16,986.07

(3) Repairs 2,600.00 22,986.49

Ordinary loss as adjusted ($ 5,325.24)

Your distributive share of the above adjusted loss ($ 2,662.62)

Reported ( 14,155.86)

Increase $11,493.24

(1) It has been determined that the depreciation

allowable on taxicabs is in the amoimt of $36,990.52,

rather than $40,390.94 as claimed, and the ordinary

net loss of the partnership has been decreased ac-

cordingly by the amount of $3,400.42.

(2) It has been determined that the accrued
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City occupational tax in the amount of $16,986.07

claimed as a deduction in the partnership return

filed for the calendar year 1949 was being contested

by the partnership and that the deduction is there-

fore unallowable.

(3) It has been detemiined that of the deduction

claimed for repairs in the partnership return filed

for the calendar year 1949, the amount of $2,600.00

was incun^ed in preparing such cabs for sale. Such

expenditures are therefore capital in nature and not

deductible as an ordinary and necessary business

expense.

(c) In your return filed for the calendar year

1949, you reported net capital gains in the amount

of $17,413.12. It has been determined that the cor-

rect sum of your net capital gains is in the amoimt

of $18,607.96 and your net income has accordingly

been increased by the amount of $1,194.84 computed

as follows:

Capital Gains

Reported Corrected

Oregon Motor Stages stock $22,236.03 $22,235.23

Yellow Cab Company, Portland 5,932.94 3,991.47

Yellow Cab Company, Seattle 8,521.28 8,736.54

Royce Bros 435.99 435.99

Gray Line Motor Tours None 1.816.68

Total $37,126.24 $37,215.91

50% $18,563.12 $18,607.96

Less: Portland Meadows Notes— 100% ( 1,150.00) None

Net capital gains $17,413.12 $18,607.96

Reported 17,413.12

Adjustment $ 1,194.84
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(d) In your return filed for the calendar year

1949, you claimed a bad debt loss in tlie amount of

$11,632.86. It has been determined that you had no

bad debt loss during the year 1949 and your net

income has accordingly been increased by the

amount of $11,632.86.

(e) The records of this office show that during

the year 1949 you were granted a release from an

escrow agreement pertaining to the purchase of

property located on West Bumside Street in Port-

land, Oregon, without paying an amount of

$6,531.15 due on such property. It is held that the

release from such payment constitutes taxable in-

come to you in the year 1949 in the amount of

$6,531.15.

(f) The records of this office show that during

the year 1949 you received 100,000 shares of the

common stock of the Alder Glold-Copper Company

having a fair market value equal to book value of

$0.0976140 per share as compensation for services

rendered. In your return for the calendar year 1949

you reported no income from this source. It is held

that the receipt of such stock constitutes taxable

income to you to the extent of its fair market value,

and your reported net income for the calendar year

1949 has therefore been increased by the amount of

$9,761.40.

(g) It has been determined that the income of

the partnership Yellow Cab Company of Seattle,

reported by your daughter, Eunice M. Royce, is

taxable to you. The distributive share of contribu-

tions paid by the partnership and allocated to her



56 Fred C. Niederkrome, et al., vs.

are therefore allowable to you as an additional de-

duction.

Computation of Income Tax

Net income as adjusted $115,011.31

Less: Excess of net long term capital gain

over net short term capital loss 18,607.96

Ordinary net income $ 96,403.35

Less: Exemptions ($600.00 x 4) 2,400.00

Income subject to tentative tax $ 94,003.35

One-half of such income if joint return 47,001.68

Tentative tax 24,661.21

Tax reduction: $ 400.00 @ 17% $ 68.00

24,261.21 @ 12% 2,911.35 2,979.35

Combined normal tax and surtax $ 21,681.86

Partial tax liability ($21,681.86 x 2) 43,363.72

Plus: 50% of $18,607.96 9,303.98

Income tax liability $ 52,667.70

Income tax liability disclosed by return 17,522.44

Deficiency in income tax $ 35,145.26

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

[Title of Tax Court and Docket No. 51526.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits and denies as follows:

1. Admits the allegations contained in paragraph

I of the petition.
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2. Admits the allegations contained in paragraph

II of the petition.

3. Admits the allegation contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiencies in income tax as shown by the notice

of deficiency from which the appeal is taken. Spe-

cifically denies that he erred in the manner and

form as alleged in paragraph IV of the petition.

5. (a) and (]>) Admits the allegations contained

in paragraph V(a) and (b) of the petition.

(c) Admits the allegations contained in the first

sentence of paragraph V(c) of the petition. Denies

the remaining allegations contained in paragraph

V(c) of the petition.

(d) and (e) Admits il\Q allegations contained in

paragraph y(d) and (e) of the petition.

(f) and (g) For lack of sufficient knowledge or

information upon the basis of which to form a be-

lief as to the truth or falsity thereof, denies the

allegations contained in paragraph V(f) and (g) of

the petition.

(h), (i) and (j) Admits the allegations contained

in paragraph V(h), (i) and (j) of the petition.

(k) Admits the allegations contained in the first

sentence of paragraph V(k) of the petition. For

lack of sufficient knowledge or information upon the

basis of which to form a belief as to the truth or

falsity thereof, denies the remaining allegations

contained in paragraph V(k) of the petition.

(1) Denies the allegations contained in para-

graph V(l) of the petition.
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(m) Admits that on or about November 28,

1942, the petitioner E. Royce and B. Royce pur-

chased the partnership interest of Charles Keffer

and C. H. Luton in the Yellow Cab Company of

Portland. Denies the remaining allegations con-

tained in paragraph V(m) of the petition.

(n) Admits the allegations contained in para-

graph Y(n) of the petition.

(o) Denies the allegations contained in para-

graph V(o) of the petition.

(p) Admits the allegations contained in the first

sentence of paragraph V(p) of the petition. Admits

that the respective amounts of $17,927.67 and $16,-

986.07 were claimed by the Yellow Cab Company of

Portland as deductions on its returns for the years

1948 and 1949. Denies the remaining allegations

contained in paragraph Y(p) of the petition.

(q) Admits that the respondent has disallowed

$1,500.00 for the year 1948 and $2,600.00 for the

year 1949 for expenses incurred by the Yellow Cab

Company of Portland, a partnership, in preparing

cabs for sale, which amoimts were claimed by the

partnership as deductions for said years. Denies the

remaining allegations contained in paragraph V(q)

of the petition.

(r) and (s) Denies the allegations contained in

paragi'aph V (r) and (s) of the petition.

(t) Admits the allegations contained in the first

two sentences of paragraph Y(t) of the petition.

Denies the remaining allegations contained in para-

graph V(t) of the petition.

(u) Admits the allegations contained in the first
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sentence of paragraph V(u) of the petition. Denies

the remaining allegations contained in paragraph

V(u) of the petition.

(v), (w) and (x) Denies tlie allegations con-

tained in paragraph V(v), (w) and (x) of the peti-

tion.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

Wlierefore, it is prayed that the petitioners' ap-

peal be denied and that the Commissioner's deter-

mination of the deficiencies be approved.

/s/ DANIEL A. TAYLOR, WHP,
Chief Counsel, Internal Revenue

Service.

Of Counsel : Wilford H. Payne, Associate Appellate

Counsel, John D. Picco, Special Attorney, In-

ternal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

[Title of Tax Court and Docket No. 51527.]

PETITION

The above named petitioner hereby petitions the

above entitled Court for a redetermination of the

deficiency set forth by the respondent in his Notice

of Deficiency (symbols ARC-AP:SF Port: VEV:
90D) dated the 28th day of September, 1953, and

as a basis for this proceedings alleges as follows:
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I.

The petitioner was married and residing with his

wife, Dora F. Royce, in Portland, Multnomah

County, Oregon, and filed his Federal Income Tax

Return for the years involved with the Collector of

Internal Revenue for the District of Oregon, at

Portland, Oregon.

II.

The Notice of Deficiency (a copy of which is at-

tached hereto and marked Exhibit A) was mailed to

the petitioner on September 28, 1953.

III.

The mthin controversy involves an asserted defi-

ciency in Federal Income Taxes for the years and

in the amounts as follows:

Penalty under

Year Deficiency Penalty Sec. 293(b) Sec. 294(d)(2)

1944 $ 74,286.82

1945 495,661.69 $31,467.14

1946 143,714.83

1947 112,261.13 S56,130.57 7,011.97

S825,924.47 $56,130.57 $38,479.11

IV.

In arii^-ing at his conclusions as set forth in said

Notice of Deficiency, the respondent committed the

following errors

:

As to the calendar year 1944

:

1. The respondent erred in including in petition-

er's income the sum of $10,893.32, or any sum what-

soever, as rental payments made during 1944 by

Bumside Realty, Inc., and in holding that petitioner

derived any income whatsoever therefrom.
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2. The respondent erred in increasing petitioner's

capital gains in the amount of $32,674.55, or any

sum whatsoever.

3. The respondent erred in increasing x^etitioner's

partnership income in the sum of $52,366.85, or any

sum whatsoever.

4. The respondent erred in reducing petitioner's

capital loss carry-over by the amount of $4,834.05, or

any other amount.

As to the calendar year 1945:

1. The respondent erred in including in petition-

er's income the sum of $20,000.00, or any other

amount, as being a distribution of the earnings and

profits of Hippodrome Amusement Co. to petitioner.

2. The respondent erred in determining that peti-

tioner realized taxable income in the amount of

$350,000.00, or any other amoimt, from the Oregon

Motor Stages stock transaction.

3. The respondent erred in determining addi-

tional income to petitioner in the amount of $8,-

054.80 and $90.63, or any other amounts as addi-

tional income from the Oregon Motor Stages stock

transaction.

4. The respondent erred in including in peti-

tioner's income the sum of $15,440.00, or any sirni

whatsoever, as rental payments made during 1945

by Burnside Realty, Inc., and in holding that peti-

tioner derived any income whatsoever therefrom.

5. The respondent erred in determining that

Dora F. Royce was not a valid partner in this and

other years involved herein in the Yellow Cab

Company of Portland and, therefore, that the sum
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of $130.29 reported by her as her share of capital

gains from said company is inchidible in the in-

come of petitioner.

6. The respondent erred in increasing petition-

er's distributive share of the incomes of certain

partnei*ships in the amount of $142,006.34, or any

other amoimt.

(a) The respondent erred in determining that

petitioner's distributive share of partnership in-

come from the Yellow Cab Company of Portland

was $68,026.05 greater than that reported by peti-

tioner and more specifically, the Commissioner

erred in determining that the distributive share

of said partnership income reported by Dora F.

Royce was the income of petitioner, that said part-

nership had claimed excessive depreciation in the

amount of $10,213.38, or any other amoimt, and

that payments to Charles W. Keffer and C. H.

Luton in the amount of $5,349.32, or any other

amount, in this or any other year, are not deduct-

ible in computing said partnership income.

(b) The respondent erred in detennining peti-

tioner's distributive share of partnership income

from the Yellow Cab Company of Seattle should be

increased in the amount of $74,676.97, or any other

amount, and more specifically that the distributive

share of said partnership income reported by Dora

F. Royce and Eimice Mae Roye was the income

of petitioner in this or any other year herein in-

volved.

7. The respondent erred in disallowing the

amount of $367.50, or any part of the $500.00 de-
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duction for contributions claimed by petitioner.

8. The respondent erred in asserting a penalty

in any amount under Section 294(d)(2) Internal

Revenue Code, or any other section.

As to the calendar year 1946

:

1. The respondent erred in including in peti-

tioner's income the sum of $15,440.00, or any sum
whatsoever, as rental payments made during 1946

by Burnside Realty, Inc., and in holding that peti-

tioner derived any income therefrom.

2. The respondent erred in increasing petition-

er's distril^utive share of income reported from

certain partnerships in the amount of $152,961.16,

or any other amount.

(a) With respect to the partnership known as

Yellow Cab Company of Portland, the respondent

erred in determining that the partnership had

claimed excessive depreciation in the amount of

$3,034.93, or any other amount, and in determining

that the simi of $4,986.38 paid to Charles W. Kef-

fer and C. H. Luton was not deductible in com-

puting partnership income.

As to the calendar year 1947

:

1. The respondent erred in including in income

of the marital community of petitioner and his wife

the sum of $15,440.00, or any sum whatsoever, as

rental payments made during 1947 by Burnside

Realty, Inc., and in holding that the marital com-

mmiity and/or petitioner derived any income there-

f,rom.

2. The respondent erred in determining an in-

crease in the distributive share of the marital com-
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miinity of petitioner and his wife of the income of

certain partnerships in the amount of $112,550.54,

or any other amount.

(a) With respect to the partnership known as

Yellow Cab Company of Portland, the respondent

erred in determining the sum of $9,750.67, or any

other amoimt, to be excessive depreciation, in de-

termining that the sum of $2,908.60 paid to Charles

W. Keffer and C. H. Luton was not deductible in

computing partnership income, in determining that

the sum of $9,899.71, or any other amoimt, accrued

as a City Revenue Tax was luiallowable and in de-

termining that the sum of $7,500.00 was expended

in preparing used cabs for sale was not deductible

as an ordinary and necessary business expense.

3. The respondent err^d in determining an in-

crease in the amoimt of $9,323.76, or any other

amount, in petitioner's net capital gain from Yel-

low Cab Company, Seattle, and Yellow Cab Com-

pany, Portland.

4. The respondent erred in determining addi-

tional income in the amount of $22,000.00, or any

other amount, to petitioner from his receipt of

440,000 shares of common stock of Alder Gold-

Copper Company.

5. The respondent erred in asserting a penalty

in any amount under Section 294(d) (2) Internal

Revenue Code, or any other section.

6. The respondent further erred in detennining

a 50% penalty or in any amoimt against petitioner

under Section 293(b) of the Internal Revenue

Code, or any other section.
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V.

The facts upon which petitioner relies as a basis

for this appeal are as follows:

(a) Petitioner is an individual residing in Port-

land, Oregon, and was, during all the years involved

herein, and still is married to Dora F. Royce, and

reported his income for Federal Income Tax pur-

poses on the basis of cash receipts and disburse-

ments and calendar year.

(b) The respondent has determined for each of

the years herein involved that rental payments

made by Burnside Realty, Inc., pursuant to a lease

agreement dated April 29, 1944, constituted tax-

able income to petitioner.

(c) On the 13th day of April, 1944, petitioner

obtained an option to acquire a parcel of real

estate on N.W. 21st and Buniside Streets in Port-

land, Oregon, from L. W. Hendrickson and Sue

Hendrickson, husband and wife. The option price

was a favorable one and in order for petitioner to

be entitled to exercise the option at the end of a 5

year period, it was provided in effect that peti-

tioner acquire a tenant for a fL\Q year term for the

building which would be willing to pay and agree

to pay for a 5 year period the sum of $1,500.00

per month.

(d) Burnside Realty, Inc., was incorporated on

the 18th day of April, 1944, with an authorized

capital stock of 30 shares and a par value of $50.00

per share, or a total capitalization of $1,500.00.

Petitioner subscribed to 10 shares thereof, Harold

Murphy subscribed to 10 shares thereof and A. L.
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I
Schneider subscribed to 10 shares thereof and each

agreed to pay for their stock the par vahie thereof.

(e) By a lease agi^eement dated the 29th day of

April, 1944, Burnside Realty, Inc., agreed to lease

from the said L. W. and Sue Hendrickson the

building and equipment therein located at N.W. I

21st and Burnside Streets for an agreed rental of

$1,500.00 per month and for a five year term.

(f) The said building leased by Burniside

Realty, Inc., was a two story structure with the

low^er story occupied by commercial rental units

and the upper floor was one large ballroom. Burn-

side Realty, Inc., was organized to engage in the

business of operating the rental properties and of

operating a ballroom. There was restaurant and

ballroom equipment included in the building and

included in the lease of a total reasonable value

of approximately $15,000.00. The reasonable rental

value of the building for any one or any entity

who or which wished to operate a rental property

and a ballroom of this character was in excess of

$1,500.00 per month.

(g) On or about January 14, 1946, the said

three stockholders of Burnside Realty, Inc., each

surrendered 2% shares of his stock and the sur-

rendered stock was then issued to Mr. Edward J.

Cheney, an experienced ballroom operator.

(h) During all of the years herein involved,

Burnside Realty, Inc., operated the rental jjroper-

ties and operated the ballroom therein and made
the rental payments called for under the lease

agreement with the said Hendricksons.
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(i) At or about the time petitioner obtained the

option to purchase the said real property from the

Jlendricksons, the Hendricksons executed a Deed

and Bill of Sale to said property and the personal

property located therein, to the petitioner and said

documents were placed in escrow with the Bank
of California. Petitioner exercised his option in

1949 to purchase the property in accordance with

the terms thereof.

(j) The respondent has determined that peti-

tioner's wife, Dora F. Royce, was not, for the years

1944 to 1947, inclusive, a bona fide partner in the

partnersliip known as the Yellow Cab Company of

Portland and that she was not for the years 1945

to 1947, inclusive, a bona fide partner in the part-

nership known as the Yellow Cab Company of

Seattle and that the petitioner's daughter, Eunice

M. Royce, was not, for the years 1945 to 1949, in-

clusive, a bona fide partner in the partnership

known as the Yellow Cab Company of Seattle and

that the income reported by the said Dora F. Royce

and the said Eunice H. Royce for the said years

was includible in the income of petitioner.

(k) In April, 1944, petitioner was a stockholder

in the Yellow Cab Company of Seattle (Washing-

ton), a Washington corporation. Prior to April 30,

1944, petitioner made a gift of 402% shares of his

said stock to Dora F. Royce and of 700 shares of

his said stock to himself as trustee under a formal

declaration of trust for Eunice Mae Royce, his

minor daughter.

(1) Said Yellow Cab Company was liquidated on
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the 30th day of April, 1944, and all of its assets of

every kind and character were conveyed to the

then stockholders of record including the said Dora

F. Royce and Eunice Mae Royce. On the 1st day

of May, 1944, all of the persons who had been stock-

holders of said Yellow Cab Company, including the

said Dora F. Royce and Eunice Mae Royce, con-

veyed the said property to the Yellow Cab Com-

pany of Seattle, a partnership. The said Dora F.

Royce and Eunice Mae Royce really intended to be,

and all meml:)ers of the partnership intended them

to be partners in said xDartnership and all the mem-
bers thereof entered into a formal partnership

agreement and publicly proclaimed themselves to

be partners. They were and are partners for Fed-

eral Tax as well as other purposes.

(m) On the books of the said corporation, Yel- J

low Cab Company of Seattle, prior to its dissolu-
*'

tion, was an account titled "Good Will" in the

amount of $150,738.54. By action of the Board

of Directors of said company at a meeting held on

the 7th day of April, 1944, the Directors properly

detemiined that all except the item of $6,412.30

carried as good will had no tangible or realizable

value, and they instructed the company's accoimt-

ant to write off this item as having no value except

for said sum of $6,412.30.

(n) The returns of petitioner, Dora F. Royce

and Eunice Mae Royce for the year 1944 included

the gain realized from the liquidation of said Yel-

low^ Cab Company based upon the elimination of

said item of Good Will to the extent set forth and
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a reduction of the company's assets to their then

fair market vakie.

(o) Prior to August 1, 1942, petitioner trans-

ferred 14,000 shares of his stock in the Yellow Cab

Company, an Oregon corporation, to Dora F.

Royce, petitioner's wife. Said transfer of stock

was complete, irrevocable and without reservation

and Dora F. Royce became the owner of said stock

which represented 23.06% of the total stock out-

standing.

(p) On July 31, 1942, the said corporation was

liquidated and on August 1, 1942, the Yellow Cab

Company of Portland, a partnership, was formed.

This partnership was composed of the persons who

were stockholders of record of the said corporation

on the date of liquidation. Each said persons trans-

ferred to the partnership his or her interest in the

assets received by them from the liquidation of the

Yellow Cab Company to the partnership. A formal

partnership agreement was entered into and duly

executed and the public was informed of the forma-

tion of the partnership and of its existence as re-

quired by law.

(q) Dora F. Royce intended to be, and the mem-
bers of the partnership intended her to be a part-

ner in said Yellow Cab Company of Portland, and

she was and still is a partner therein for Federal

Tax as well as other purposes.

(r) On or about the 28th day of November,

1942, petitioner and B. Royce purchased the part-

nership interests of Charles Keffer and C. H. Lu-

ton in the Yellow Cab Company of Portland for a
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cash consideration. At the same time, the partner-

sliip entered into a profit sharing agreement with

the said Charles Keffer and C. H. Luton whereby

each would be entitled to a certain percentage of

the partnership profits thereafter as long as it was

mutually agreeable that the said individuals con-

tinued in the employment of the partnership. Per-

centage of profit payments made imder these agree-

ments were properly deducted by the partnership

in computing its net income for all the years herein

involved.

(s) Petitioner properly carried over a capital

loss to the year 1944 in the amount of $12,154.35.

(t) The Hippodrome Amusement Company, an

Oregon corporation, owns property in Seaside, Ore-

gon, located in the center of the city. For a num-

ber of years the company known as Oregon Motor

Stages has been having difficulty with the sale of

tickets in that city and the stockholders of the Hip-

podrome Amusement Company have been contem-

plating putting up a modem building on their Sea-

side property which would house the present facili-

ties and accommodations and would also provide a

downtown ticket office for said Oregon Motor

Stages. The Hippodrome company had, therefore,

been accumulating its funds for that purpose, but

the construction of a building in accordance withj

the plan of the company was being held in abeyn

ance in the anticipation that building conditions]

would improve sufficiently so as to enable the com-j

pany to construct a building upon a more reason-

able basis of cost.
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(ii) The Hippodrome Amusement Company ad-

vanced to petitioner in 1945 the sum of $20,000.00

from its said building fimds as a temporary loan

and/or mitil such time as the said company's build-

ing program could be put into effect. This sum of

$20,000.00 was not a dividend but was borrowed by

petitioner from the company and petitioner is fully

obligated to return it to the company upon demand.

There are three other stockholders in the Hippo-

drome Amusement Company besides petitioner, and

said loan bore no relation to the stock ownership.

(v) During the year 1945, petitioner and a

number of associates entered into negotiations with

the then stockholders of Oregon Motor Stages for

the acquisition of all of the capital stock of said

corporation. There were outstanding at that time

750 shares of stock of said company and the price

upon which negotiations were based was $1,000.00

per share. Petitioner, B. Royce, Albert L. Schnei-

der and R. T. Jacob began preparations for the

acquisition of said stock whereupon one L. R. Bent-

son of Vancouver, B. C, who was a relative of peti-

tioner and B. Royce, informed the group that he

desired to acquire a portion of the stock of said

company and he agreed to and did purchase 350

shares of said stock.

(w) With regard to the acquisition of his stock,

the said Mr. Bentson advised the group that his

funds were in Canada and were blocked and, there-

fore, that it would be necessary for him to make
arrangements in the States to finance his purchase.

Accordingly, a loan was negotiated on his behalf
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^\itll the American Business Credit Corporation.

Petitioner loaned his stock as an accommodation to

be pledged with Mr. Bentson's stock as security

for said loan, and petitioner affixed his signature to

the note as guarantor for Mr. Bentson.

After the conclusion of World War II in August,

1945, Mr. Bentson became apprehensive that the

earnings of Oregon Motor Stages might be drastic-

ally curtailed and that his investment might not

prove as profitable as he had anticipated. Mr.

Bentson thereupon made an offer to the corporation

to surrender his 350 shares of stock upon the cor-

poration paying the interest on his obligation and

liquidating the loan obtained from the American

Business Credit Corporation. The Board of Direc-

tors of the corporation determined that the pur-

chase of the stock by the company was the prudent

course to take and the offer of Mr. Bentson was

accepted. Upon the surrender of his shares of

stock, Oregon Motor Stages issued to Mr. Bentson

a check for the sum of $350,000.00 which said

check the said Mr. Bentson delivered to the Ameri-

can Business Credit Corporation in payment of his

loan.

(x) Petitioner did not receive any portion of

the stock surrendered to the company by Mr. Bent-

son nor did he receive any payment of any kind

from the corporation in connection with the sur-

render of the stock by Mr. Bentson.

(y) In addition to the $350,000.00 paid to Mr.

Bentson by the Oregon Motor Stages, the said com-

pany paid interest to the American Business Credil
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Corporation and attorneys fees in the respective

amounts of $8,054.80 and $2,135.41. No part of

said payments were made either directly to peti-

tioner or indirectly in satisfaction of petitioner's

personal liability.

(z) For the year 1945 the Commissioner de-

termined that the Yellow Cab Company of Port-

land had claimed excessive depreciation in the

amoimt of $10,213.38, in the amount of $3,034.93

for the year 1946 and in the amount of $9,750.67

for the year 1947.

(aa) The Yellow Cab Company of Portland has,

for a number of years, followed the consistent prac-

tice of using a straight line method of depreciation

and completely writing off all of its taxi-cabs over

a four year period. The depreciation claimed by

the Yellow Cab Company of Portland constituted

a reasonable allowance for exhaustion, wear and

tear (including a reasonable allowance for obso-

lescence), under normal circumstances.

(bb) During the calendar year 1945 petitioner

expended the total amount of $500.00 in making

charitable contributions and properly claimed that

amount on his return for said year as a contribu-

tions deduction.

(cc) During the calendar year 1947, the City of

Portland assessed a city 2% gross revenue tax on

t the partnership known as the Yellow Cab Com-

pany of Portland in the amoimt of $9,899.71. This

said sum was accrued on the books of the Yellow

Cab Company of Portland in the year 1947 and was

claimed by said partnership as a deduction on its
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with, the American Busmess Credit Corporation.

Petitioner loaned his stock as an accommodation to

be pledged with Mr. Bentson's stock as security

for said loan, and petitioner affixed his signature to

the note as guarantor for Mr. Bentson.

After the conclusion of World War II in August,

1945, Mr. Bentson became apprehensive that the

earnings of Oregon Motor Stages might be drastic-

ally curtailed and that his investment might not

prove as profitable as he had anticipated. Mr.

Bentson thereupon made an offer to the corporation

to surrender his 350 shares of stock upon the cor-

poration paying the interest on his obligation and

liquidating the loan obtained from the American

Business Credit Corporation. The Board of Direc-

tors of the corporation determined that the pur-

chase of the stock by the company was the prudent

course to take and the offer of Mr. Bentson was

accepted. Upon the surrender of his shares of

stock, Oregon Motor Stages issued to Mr. Bentson

a check for the sum of $350,000.00 which said

check the said Mr. Bentson delivered to the Ameri-

can Business Credit Corporation in payment of his

loan.

(x) Petitioner did not receive any portion of

the stock surrendered to the company by Mr. Bent-

son nor did he receive any payment of any kind

from the corporation in connection Avith the sur-

render of tlie stock by Mr. Bentson.

(y) In addition to the $350,000.00 paid to Mr.

Bentson by the Oregon Motor Stages, the said com-

pany paid interest to the American Business Credit
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Corporation and attorneys fees in the respective

amounts of $8,054.80 and $2,135.41. No part of

said payments were made either directly to peti-

tioner or indirectly in satisfaction of i^etitioner's

personal liability.

(z) For the year 1945 the Commissioner de-

termined that the Yellow Cab Company of Port-

land had claimed excessive depreciation in the

amonnt of $10,213.38, in the amount of $3,034.93

for the year 1946 and in the amount of $9,750.67

for the year 1947.

(aa) The Yellow Cab Company of Portland has,

for a number of years, followed the consistent prac-

tice of using a straight line method of depreciation

and completely writing off all of its taxi-cabs over

a four year period. The depreciation claimed by

the Yellow Cab Company of Portland constituted

a reasonable allowance for exhaustion, wear and

tear (including a reasonable allowance for obso-

lescence), under normal circumstances.

(bb) During the calendar year 1945 petitioner

expended the total amount of $500.00 in making

charitable contributions and properly claimed that

amount on his return for said year as a contribu-

tions deduction.

(cc) During the calendar year 1947, the City of

Portland assessed a city 2% gross revenue tax on

the partnership known as the Yellow Cab Com-

pany of Portland in the amoimt of $9,899.71. This

said sum was accrued on the books of the Yellow

Cab Company of Portland in the year 1947 and was

claimed by said partnership as a deduction on its
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return for the said year, in accordance with the

method of accounting regularly employed in keep-

ing its books of account.

(dd) The respondent has disallowed $7,500.00

of the repair expenses claimed by the Yellow Cab

Company of Portland, a partnership, as a deduc-

tion for the calendar year 1947, said disallowance

being based upon the theory that the said company

made capital expenditures of $100.00 per cab sold

in that year in preparing and painting each cab for

sale.

(ee) The Yellow Cab Company of Portland, a

partnership, maintains its own garage and staff of

mechanics and makes any and all repairs neces-

sary to its cabs therein. The repair and painting

expenses incurred by the said company represent

repairs required in the ordinary course of business,

and were charged to the account of repairs and

maintenance in accordance with the method of ac-

counting regularly employed and established many
years before.

(ff) All proceeds of sales of cabs made by the

Yellow Cab Company of Portland, a partnership,

during the calendar year 1947 are correctly re-

corded on the books of the said company and were

properly reported on the tax return of the said

company for the calendar year 1947.

(gg) Any common stock of Alder Gold-Copper

Company received by ])etitioner in the calendar

year 1947 represented stock issued to him for mon-
ies paid in or advanced by him on behalf or in

connection with the said corporation. Also, the
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said coimnon stock of the said corporation did not

have any fair or market value during said vear

1947. Petitioner did not receive any said stock as

compensation for services.

(hh) In July, 1946, x>6titioner purchased com-

mon and preferred stock in Oregon Distillery Co.

of Hood River, and paid the sum of ^lO.OOO.OO

tiierefor.

(ii) On Xovember 2, 1947. the said Oregon Dis-

tillery Co. of Hood River became insolvent and its

affairs were wound up. Petitioner's common and

preferred stock in said company became worthless

in said year, but x>etitioner inadvertently failed to

claim any loss in connection therewith on his return

for said year.

(jj) For the years 1945 and 1947, petitioner

rejKnted on his estimated tax the full amount of

tax estimated to be due and owing for said years

and Hie penalty proposed for said years is without

foundation-

Wherefore, i)etitioner prays that the Court hear

this proceeding and determine that there is no

deficiency in income taxes for any of the years

1944, 1945, 1946 and 1947 and that i)etitioner is

not subject to any x)enalties determined by the re^

si)ondent or any part thereof.

/s R. T. JACOB.
Of Counsel:

Jacob. Jones &: Brown.

Diilv Verlned.
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EXHIBIT '*A"

REGIONAL
1112 Cascade Building

Portland 4, Oregon

September 28, 1953

ARC-AP:SF
Port:VEV:90D

Mr. Ezra Royce

628 N.W. Sixth Avenue

Portland 9, Oregon

Dear Mr. Royce:

You are advised that the determination of your

income tax liability for the taxable years ended

December 31, 1944, 1945, 1946, and 1947, discloses

deficiencies in the total amount of $825,924.47 and

penalties in the total amount of $94,609.68, as

shown in the statement^ attached.

In accordance with the provisions of existing

internal revenue laws, notice is hereby given of

the deficiencies mentioned.

Within 90 days from the date of the mailing of

this letter j^ou may file a petition with The Tax

Court of the United States, at its principal ad-

dress, Washington 4, D.C., for a redetermination

of the deficiencies. In counting the 90 days you

may not exclude any day unless the 90th day is a

Saturday, Simday, or legal holiday in the District

of Columbia, in which event that day is not coimted

as the 9()th day. Otherwise Saturdays, Simdays,

and legal holidays are to be counted in computing

the 9()-day ])eriod.
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Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commission, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite

the closing of your returns by permitting an early

assessment of the deficiencies, and will prevent the

accmnulation of interest, since the interest period

terminates 30 days after receipt of the form, or on

the date of assessment, or on the date of loayment,

whichever is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. N. Williams,

Associate Chief, Appellate Division

Enclosures

:

Statement

Form 1276 Agreement Form 870

VEYelene la

STATEMENT
Mr. E. Royce

628 N. W. Sixth Avenue

Portland, Oregon

Income tax liability for the taxable years ended

December 31, 1944, 1945, 1946 and 1947.

Penalty Penalty

Year Deficiency Sec. 293(b) Sec. 294(d) (2)

1944 .. $ 74,286.82

1945 .. 495,661.69 $31,467.14

1946 .. 143,714.83

1947 .. 112,261.13 $56,130.57 7,011.97

Totals- - $825,924.47 $56,130.57 $38,479.11
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In making this determination of your income

tax liability, careful consideration has been given

to the report, of examination dated February 12,

1951, and to your protest dated September 5, 1951.

The 50% penalty has been asserted for the tax-

able year ended December 31, 1947, in accordance

with the provisions of Section 293(b) of the In-

ternal Revenue Code.

The 6% penalty for substantial underestimate of

estimated tax has been asserted for the taxable

years ended December 31, 1945 and 1947, in accord-

ance with the provisions of Section 294 (d) (2) of

the Internal Revenue Code.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T. Jacob,

917 Public Service Building, Portland 4, Oregon,

in accordance with the authority contained in the

power of attorney executed by you.

The records of this office show that on and prior

to April 13, 1944, Lloyd W. Hendrickson and Sue

Hendrickson, husband and wife, were the owners

of certain real and personal properties located at

Northwest 21st and Burnside Streets, Portland,

Oregon, the real property being otherwise described

as a portion of Block 31, Kings Second Addition

to the City of Portland. On that date, April 13,

1944, Mr. and Mrs. Hendrickson executed a docu-

ment designated as an ** Option to Buy" whereby
tliey gave you an option to purchase said real and
personal properties on or prior to April 19, 1949,

in accordance with the terms and conditions therein

stated. The option agreement recited that it was



Commissioner of Internal Revenue 79

"understood that said property" was then "under

lease for a term" which would expire on April

19, 1949, and that the option therein provided for

could be exercised only ''after all rentals reserved

in said leases" were fully paid at the time provided

in the lease or in advance thereof. The option

agreement further stated that it was expected that

part of the obligations then outstanding against the

proi)erty would remain unpaid at the expiration of

the term of the lease. By the terms of the agree-

ment, if you exercised your election to purchase,

you would be required to pay the sum of $35,000.00

less any outstanding indebtedness assumed by you,

plus interest thereon.

On or about April 18, 1944, you, A. L. Schneider

and Harold Murphy organized the Burnside

Realty, Inc., imder the laws of Oregon, with an

authorized capital stock of 30 common shares, par

value $50.00 per share, which was issued to you,

Mr. Schneider and Mr. Murphy in equal one-third

proportions. This corporation was purportedly or-

ganized for the purpose of continuing the operation

of rental and amusement businesses theretofore

conducted in and on the premises owned by Lloyd

W. Hendrickson and his wife, Sue Hendrickson, at

Northwest 21st and Burnside Streets, Poi^tland,

Oregon.

By the terms of an agreement entered into by

and between Burnside Realty, Inc. and Lloyd W.
Hendrickson and Sue Hendrickson, husband and

wife, on or about April 29, 1944, Burnside Realty,

Inc., as lessee, agreed to lease the properties at
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Northwest 21st and Burnside Street, Portland,

Oregon, from Mr. and Mrs. Hendrickson, as lessors,

for a temi of five years from April 19, 1944, at a

monthly rental of $1,500.00.

On or about April 26, 1944, Lloyd W. Hendrick-

son and Sue Hendrickson placed in escrow with the

Bank of California, IST.A., Portland, Oregon, the

option agreement dated April 13, 1944, together

with a warranty deed also dated April 13, 1944,

and a bill of sale dated April 24, 1944, executed

by them, whereby they conveyed title to the prop-

erties at Northw^est 21st and Burnside Streets to

you.

Prior to December 6, 1945, Lloyd W. Hendrick-

son and Sue Hendrickson were divorced. By vir-

tue of an agreement entered into on or about that

date your brother, B. Royce, acquired by assign-

ment the rights, title and interest to the sum which

would be due to Lloyd W. Hendrickson under the

option agreement of April 13, 1944, in the event

that you elected to exercise your right to purchase

the property under that option.

On or about April 15, 1949, you advised the es-

crow agent, the Bank of California, N.A., Portland,

Oregon, that you would exercise the option to pur-

chase the property at Northwest 21st and Bum-
side Streets, Portland, in accordance with the terms

of the option agreement dated April 13, 1944. Prior

thereto Burnside Realty, Inc., had made sixty

monthly payments of $1,500.00 each, or $90,000.00

to Lloyd TV. and Sue Hendrickson or their assign-
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ees. At the date of exercising the option, April

15, 1949, (1) the mortgage indebtedness on the

property had been reduced to $21,937.70, (2) by the

terms of the option agreement dated April 13, 1944,

the sum of $6,531.15 was due to Sue Miller (for-

merly Sue Hendrickson) and (3) by the terms of

the option agreement and by reason of the fact

that your brother, B. Royce, had acquired by as-

signment the rights of Lloyd W. Hendrickson

under that agreement, the sum of $6,531.15 was due

to B. Royce.

The Bureau holds that you acquired the property

at Northwest 21st and Burnside Streets, Portland,

Oregon, by purchase in April, 1944 for a total

consideration of $125,000.00, computed as follows:

Sixty monthly payments of rent by Burnside Realty,

Inc. of $1,500.00 each $ 90,000.00

Balance due on mortgage April 15, 1949 21,937.70

Payment to Sue Miller

(formerly Sue Hendrickson) 6,531.15

Liability to B. Royce 6,531.15

Total $125,000.00

The Bureau further holds that the rental pay-

ments made by Burnside Realty, Inc., pursuant to

the lease agreement dated April 29, 1944, on such

property, reduced by allowable depreciation, con-

stitutes taxable income to you. Taxable income

reported for the years 1944 to 1947, inclusive, has,

therefore, been increased by rental pajrments in the

amoimts shown below:
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Year Rent

1944 312,600.00

1Q45 18.000.00

1946 18,000.00

1947. 18,000.00

Total 866.600.00

Increase

Depreciation in income

Sl,706.68 810.893.32

2,560.00 15,440.00

2,560.00 15,440.00

2,560.00 15,440.00

89,386.68 857,213.32

The records of this office show (1) that your wife,

Dora F. Royce, filed separate income tax returns for

the years 1944 to 1947, inchisive, (2) that in her

returns for the years 1944 to 1947, inclusive, she

reported as her share of the income of the Yellow

Cal) Company of Portland, Oregon, her distributive

sliare of the income of that partnership shown by

the partnership returns of income filed by it for

such calendar years, and (3) that in her returns

for the years 1945 to 1947, inclusive, she reported

as her share of the income of the Yellow Cab Com-

pany of Seattle, Washington, the portion of the in-

come of that partnership shown by the partnership

return of income filed by it for the fiscal years

ended April 30, 1945 to 1947, inclusive, as distribu-

table to her.

The records of this office further show that income

tax returns were filed in the name of your daughter,

Eunice M. Royce, for the calendar years 1944 and

1946 to 1949, inclusive, which were executed by you

as trustee; with respect to the year 1945, an im-

signed return foiTn was filed.

In each of the returns filed by or for Eunice M.
Royce for the years 1945 to 1949, inclusive, there

was repoi-ted as her income the sum which the Yel-
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low Cab Company of Seattle, Washington, reported

in partnership returns of income filed by it for the

fiscal years ended April 30, 1945 to 1949, inclusive,

as income distributable to her.

This office holds that neither Dora F. Royce nor

Eunice M. Royce was a bona fide partner in either

the Yellow Cab Company of Portland or the Yellow

Cab Company of Seattle for any of the years under

review and that the sums reported by them as their

distributive shares of partnership incomes are tax-

able to you.

Taxable Year Ended December 31, 1944

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $ 87,106.76

Unallowable deductions and additional income:

(a) Rental income $10,893.32

(b) Capital gains 32,674.55

(c) Partnership income 52,366.85 95,934.72

Total $183,041.48

Non-taxable income and additional deductions:

(d) Contributions $ 58.71

(e) Taxes 1.00

(f) Miscellaneous .02 59.73

Net income adjusted $182,981.75

Explanation of Adjustments

(a) On the basis of the facts and for the rea-

sons stated above, it has been determined that as a

result of rental payments made during the year by

Burnside Realty, Inc., you realized income not re-

ported in your return in the amount of $10,893.32.

(b) In your return for the calendar year 1944,

you reported a net loss from the sales or exchanges

of capital assets in the amount of $535.23. It has
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been deteraimed that you in fact realized a net gain

from such transaction in the amount of $32,139.32.

Therefore, your net income has been increased by

the amoimt of $32,674.55, computed as follows:

(1) Gain on liquidation of Yellow Cab Co. of Seattle S26,763.68

(2) Partnership capital gain (Yellow Cab Co. of Port-

land) reported by Dora F. Royce 1,076.82

(3) Decrease in capital loss carry-over 4,834.05

Total $32,674.55

(1) This office holds that you realized in 1944 a

capital gain on the liquidation of the Yellow Cab

Co. of Seattle in the amount of $57,954.70, and that

one-half of that sum, or $28,977.35, is to be taken

into account in accordance with the provisions of

Section 117 of the Internal Revenue Code. Inas-

much as you reported $2,213.67 on the liquidation

of this corporation, your reported capital gain has

been increased by $26,763.68.

(2) In her return for the year 1944, your wife,

Dora F. Royce, reported the sum of $1,076.82 as

her share of the capital gains realized during the

taxable year by the Yellow Cab Co. of Portland.

Since this office holds that Mrs. Royce was not a

valid partner, the sum reported by her as capitiil

gain is considered taxable to you.

(3) In your retura you reported a capit<al loss

carry-over of $12,154.35. It has been detemiined that

tho correct carry-over is $7,320.31. The carry-over

loss claimed has, therefore, been reduced by $4,834.05.

(c) In your return filed for the calendar year

1944, you reported the sum of $58,483.85 as your

distributive share of ordinary partnership income
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reported in the return filed by the Yellow Cab

Company, Portland, Oregon, for the calendar year

1944. It has been determined that your correct dis-

tributive share of such partnership income is

$110,850.70, computed as follows:

Distributive share reported $ 58,483.85

(A) Distributive share reported by your wife 50,060.79

(B) Cost of partnership interest 2,306.06

Corrected distributive share $110,850.70

Your taxable income as reported has, therefore,

been increased by $52,366.85.

(A) For the reasons heretofore stated, tliis office

holds that the income reported by your wife, Dora

F. Royce, as her distributive share of the income of

the partnership, Yellow Cab Company of Portland,

is taxable to you.

(B) The record shows that prior to August 1,

1942, Charles W. Keffer and C. H. Luton, were the

owners of .659% and .906% interests, respectively,

in the partnership. Yellow Cab Company of Port-

land. On or about that date, August 1, 1942, you

and your brother, B. Royce, purchased the interests

of these individuals under an agreement whereby

inter alia, each of the vendors was to receive one

percent of the partnership net profits for a period

of five years. During the year under review, pay-

ments to them were charged to partnership opera-

tions as compensation.

This office holds that payments made by the

partnership under the contract and in the manner
referred to in the preceding paragraph were capi-
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tal in nature and not deductible in computing part-

nership income. The effect of this finding is to in-

crease your reported income for the year 1944 by

$2,306.06.

(d) Since it has been determined that the income

of the partnership Yellow Cab Company, Portland,

Oregon, reported by your wife, Dora F. Royce, is

taxable to you, the distributive share of partner-

shi]:> contributions paid by such partnership and

claimed as a deduction in the separate return filed

by your wife is held to be allowable to you as a

deduction in the amount of $58.71.

(e) Due to a mathematical error in your return,

you claimed deduction for taxes totaling $644.16,

imderstated in the amoimt of $1.00. An additional

deduction in that amount is allowed.

(f) You claimed miscellaneous deductions in your

return filed for the calendar year 1944 which total

$286.76. By reason of an error in addition the total

of such expenses was shown in the amount of $286.74.

An additional deduction of $.02 is allowable.

Computation of Income Tax

Net income adjusted S182,981.75

Less: Excess of net long-term capital gain over net

short-term capital loss 32,139.32

Ordinary net income $150,842.43

Less: Normal tax exemption 500.00

Balance subject to normal tax $150,342.43

Normal tax—3% of $150,342.43 4,510.27

Ordinary net income $150,842.43

Less: Surtax exemptions 1,500.00

Balance subject to surtax $149,342.43
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Computation of Income Tax— (Continued)

Surtax $111,234.76

Partial tax Si 15,745.03

Plus: 50% of S32,139.32 16,069.66

Income tax liability $131,814.69

Income tax liability disclosed by return,

Account No. N9-9000025 57,527.87

Deficiency in income tax $ 74,286.82

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $120,480.98

Unallowable deductions and additional income:

(a) Dividends (Hippodrome Amusement

Co.) $ 20,000.00

(b) Income realized from Oregon

Motor Stages stock transaction 350,000.00

(c) Other income (Oregon Motor

Stages) 8,145.43

(d) Rental income 15,440.00

(e) Capital gains 130.29

(f) Partnership income 142,006.34

(g) Contributions 367.50 536,089.56

Total $656,570.54

Non-taxable income and additional deductions:

(h) Interest expense 7,479.45

Net income adjusted $649,091.09

Explanation of Adjustments

(a) It has been determined that on December

28, 1945, the Hippodrome Amusement Company, an

Oregon corporation, of which you owned approxi-

mately 61.76% of the outstanding stock, issued its

check payable to you in the amount of $20,000.00

which has not been repaid. This office holds that
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such payment was in effect a distribution of the

earnings and profits of such coi^oration to you,

and as such is taxable to you as a dividend. Your

net income has accordingly been increased by the

amomit of $20,000.00.

(b) The records of this office show that prior to

July 2, 1945, you, your brother B. Royce, Robert

T. Jacob, Fred C. Niederkrome and A. L. Schneider

negotiated for the purchase of the capital stock of

Oregon Motor Stages, Portland, Oregon, an Ore-

gon corporation engaged in the business of bus

transportation. The outstanding stock of that cor-

poration then consisted of 750 common shares, par

value $100.00 a share.

As a result of the negotiations referred to above,

on or about July 2, 1945, you and your associates

purchased shares of Oregon Motor Stages in the

number and at the cost shown below:

Shares Cost

E. Royce 145 S145.000.00

B. Royce 50 50.000.00

Robert T. Jacob 100 100.000.00

Fred C. Niederkrome 55 55.000.00

A. L. Schneider 50 50.000.00

Total 400 S400,000.00

In accordance with the plan adopted, the remain-

ing 350 shares of Oregon Motor Stages stock were

acquired in the name of your uncle, L. R. Bentson,

411 East 15th Street, North Vancouver, B. C. in

consideration of payment of $350,000.00 in cash.

Such payment was made from the proceeds of a
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loan obtained by you, acting for yourself and your

above-named associates, through the Portland

Branch of the American Business Credit Corpora-

tion, New York City, on a 90-day note which was

signed by you and L. R. Bentson and which was

collateralized by deposit of the entire 750 shares of

stock of Oregon Motor Stages.

On or about September 6, 1945, pursuant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its own stock then standing in the name of L. R.

Bentson and issued its check to him in the sum of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit Cor-

poration in satisfaction of the 90-day note signed

by you and L. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did ho at

any time acquire, any bona fide or actual beneficial

interest in the stock of Oregon Motor Stages.

It has been further determined that the accumu-

lated earnings and profits of Oregon Motor Stages

available for distribution as dividends during the

year 1945 were in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its

capital stock, which were issued in the name of L.

R. Bentson, for the siun of $350,000.00, was con-

summated at such a time and in such a manner as

to result in the realization of taxable income to you

in the amount of $350,000.00.



90 Fred C. Niedcrlcrome, et al., vs.

(c) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that corporation i)aid interest to

the American Business Credit Cor]^oration and at-

torney fees in the respective total amounts of $8,-

054.80 and $2,135.41. With respect to these sums,

this office holds that to the extent of $8,054.80 and

$90.63 respectively, the payment of interest and at-

torney fees was in satisfaction of your personal lia-

bility, incurred in connection with the transactions

whereby you acquired the stock of Oregon Motor

Stages. Your reported income has, therefore, been

increased by $8,145.43.

(d) On the basis of the facts and for the reasons

stated above, it has been determined that as a re-

sult of rental payments made during the year by

Burnside Realty, Inc., you realized rental income

not reported in your return in the amount of $15,-

440.00.

(e) In her return for the year 1945, your wife,

Dora F. Royce, reported the sum of $130.29 as her

share of capital gains realized during the taxable

yeai- by the Yellow Cab Company of Portland.

Since this office holds that Mrs. Royce was not a

valid pai-tner, the sum reported by her as capital

gain is considered taxable to you.

(f) In your return for the calendar year 1945,

you reported the sum of $113,530.63 as your dis-

tributive share of the incomes of certain partner-

ships in which you were interested. The following
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tabulation shows the names and addresses of such

partnerships, your distributive share of incomes re-

ported, the incomes as determined by this office and

the increase or decrease:

Income Income Increase

Name of Partnership Reported Corrected (Decrease)

Yellow Cab Company,

Portland, Oregon % 79,381.28 $138,407.33 $ 68,026.05

Yellow Cab Company,

Seattle, Washington .... 20,304.80 94,981.77 74,676.97

Bend Recreation Center

Bend, Oregon ( 1,365.63) ( 1,991.52) ( 625.89)

Pilot Butte Transit Lines

Bend, Oregon x x x ( 70.79) ( 70.79)

Gray Line Motor Tours

Seattle, Washington .... 17,973.14 17,973.14

Royce Brothers

Portland, Oregon 3,307.22 3,307.22

Queen City Garage

Seattle, Washington .... 2,929.82 2,929.82

Totals $113,530.63 $255,536.97 $142,006.34

The adjustments of your income attributable to

the revision of the partnership income of the Yel-

low Cab Company of Portland and the Yellow Cab

Company of Seattle are shown below:

Yellow Cab Company of Portland

Ordinary net income reported in partnership return $261,251.95

Unallowable deductions and additional income:

(1) Excessive depreciation 10,213.38

(2) Cost of partnership interest 5,349.32

Ordinary net income adjusted $276,814.65

Your distributive share of the above adjusted income $138,407.33

(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $1,764.80
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rather than $11,978.18 as claimed and the net income

of the paiinership has been increased accordingly

in the amount of $10,213.38.

(2) On the basis of the facts and for the reasons

stated heretofore, it has been determined that the

sum of $5,349.32 charged to the partnership opera-

tion for the year 1945 as compensation to Charles

W. Keffer and C. H. Luton, was capital in nature

and not dcductil^le in computing partnership in-

come.

Yellow Cab Company of Seattle

Distributive share reported $20,304.80

(1) Distributive share reported by your wife 27,264.06

(2) Distributive share reported by your daughter,

Eunice M. Royce 47,412.61

Corrected distributive share S94,981.77*

*Total reported understated by $.30.

(1) and (2). For the reasons heretofore stated,

this office holds that the income reported by your

wife, Dora F. Royce and your daughter, Eunice M.

Royce, as their distributive shares of the income of

the partnership Yellow Cab Company of Seattle is

taxable to you.

(g) In your return for the calendar year 1945,

you claimed a deduction for contributions in the

amount of $500.00. Inasmuch as you have failed to

substantiate any such deductions in excess of your

distributive share of contributions paid by the part-

nership Yellow Cab Company of Portland, Oregon,

in the amount of $132.50, the simi of $367.50 is held

to be unallowable.

(h) It has been detei-mined that of the amount
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of $8,054.80 heretofore held under paragraph (c)

above to be taxable to you, the sum of $7,479.45 is

allowable as a deduction for interest paid in 1945.

Computation of Income Tax

Net income as adjusted $649,091.09

Less: Excess of net long-term capital gain over net

short-term capital loss 2,502.39

Ordinary net income $646,588.70

Less: Normal tax exemption 500.00

Balance subject to normal tax $646,088.70

Normal tax (3% of $646,088.70) 19,382.66

Ordinary net income $646,588.70

Less: Surtax exemptions 1,500.00

Balance subject to surtax $645,088.70

Surtax on $200,000.00 equals 156,820.00

,088.70 @ 91% equals.... 405,030.72 $561,850.72

Partial tax $581,233.38

Plus (50% of $2,502.39) 1,251.20

Income tax liability $582,484.58

Income tax liability disclosed by return,

Account No. 3200604 86,822.89

Deficiency in income tax $495,661.69

Penalty, Sec. 294(d)(2) Internal Revenue Code

Income tax liability as adjusted $582,484.58

Less: Withholding tax None

Paid on estimated declaration $58,032.28 58,032.28

Difference $524,452.30

Penalty (6% of $524,452.30) 31,467.14
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Taxable Year Ended December 31, 1946

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $118,857.41

Unallowable deductions and additional income:

(a) Rental income S 15,440.00

(b) Partnership income 152,961.16 168,401.16

Total $287,258.57

Non-taxable income and additional deductions:

(c) Capital gains $468.06

(d) Contributions 171.30

(e) Interest expense 288.20 $ 927.56

Net income adjusted $286,331.01

Explanation of Adjustments

(a) On the basis of the facts and for the rea-

sons stated above, it has been determined that as a

result of the rental payments made during the year

by Burnside Realty, Inc., you realized rental in-

come not reported in your return in the amount of

$15,440.00.

(b) In your return for the calendar year 1946,

you reported the sum of $110,559.98 as your dis-

tributive share of the incomes of certain partner-

ships in which you were interested. The following

tabulation shows the names and addresses of such

partnerships, your distributive share of incomes

reported, the incomes as determined by this office

and the increase or decrease.

Income Income Increase

Name of Partnership Reported Corrected (Decrease)

Yellow Cab Company
Portland, Oregon $ 65,584.76 $125,734.41 $ 60,149.65

Yellow Cab Company
Seattle, Washington .... 23,480.88 116,565.18 93,084.30
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Income Income Increase

Name of Partnership Reported Corrected (Decrease)

Gray Line Motor Tours

Seattle, Washington .... 12,598.66 12,598.66

Royce Brothers

Portland, Oregon 5,989.42 5.989.42

Queen City Garage

Seattle, Washington .... 2,906.26 3,014.95 108.69

Bend Recreation Center

Bend, Oregon ( 381.48) ( 381.48;

Totals $110,559.98 $263,521.14 $152,961.16

The adjustments of your income attributable to

the revision of the partnership income of Yellow

Cab Company of Portland are shown below:

Yellow Cab Company of Portland

Ordinary net income reported in accordance

with return $243,447.71

Unallowable deductions and additional income:

(1) Excessive depreciation 3,034.93

(2) Cost of partnership interest 4,986.38

Ordinary net income adjusted $251,468.82

Your distributive share of the above adjusted income $125,734.41

(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $2,102.68

rather than $5,137.61 as claimed and the net income

of the partnership has been increased accordingly

in the amount of $3,034.93.

(2) On the basis of the facts and for the rea-

sons stated heretofore, it has been determined that

the sum of $4,986.38 charged to the partnership op-

erations for the year 1946 as compensation to

Charles W. Keffer and C. H. Luton, was capital

in nature and not deductible in computing partner-

ship income.
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(c) It has been determmed that your taxable net

capital gains for the calendar year 1946 were in

the amount of $7,023.09 rather than $7,491.15 as re-

ported in your return. Your net income has there-

fore been decreased by the amount of $468.06, com-

puted as follows:

(1) Yellow Cab Co. of Portland $210.05

(2) Yellow Cab Co. of Seattle (778.11)

(3) Mathematical error 100.00

Total ($468.06)

(1) It has been determined that your distributive

share of long-term capital gains from the partner-

ship Yellow Cab Company of Portland, Oregon,

was in the amount of $287.50 rather than $77.45

as reported in your return and your reported capi-

tal gain from such partnership has therefore been

increased by the amount of $210.05.

(2) In your return filed for the calendar year

1946, you reported a net loss of $37.70 as your dis-

tributive share of the capital losses of the partner-

ship Yellow Cab Co. of Seattle. It has been deter-

mined that your distributive share of capital losses

from such partnership was in the amount of $815.81

and your reported capital gain has therefore been

decreased by the amount of $778.11.

(3) On Schedule "D" of your return filed for the

calendar year 1946, you reported a net short-term

capital loss in the amount of $2,383.30. The correct

sum of such loss as reported was in the amount of

$2,283.30. Your reported net income has therefore

been decreased by the amount of $100.00.
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(d) Since this office holds that your wife, Dora

F. Royce is not a valid partner of Yellow Cab Co.

of Portland and that your wife, Dora F. Royce

and your daughter, Eunice M. Royce, are not valid

partners of the Yellow Cab Company of Seattle,

the distributive share of partnership contributions

allocated to them, totaling $171.30, has been allowed

as a deduction to you.

(e) You failed to claim as a deduction in your

1946 return, interest in the amount of $288.20 paid

in 1946 on your 1945 income tax liability. An addi-

tional deduction of $288.20 has therefore been al-

lowed.

Computation of Income Tax

Net income as adjusted S286,331.01

Loss: Excess of net long-term capital gain over net

short-term capital loss 7,023.09

Ordinary net income $279,307.92

Less: Exemptions 1,500.00

Balance subject to tentative tax $277,807.92

Tentative tax 227,625.21

Less: 5% of tentative tax 11,381.26

Partial tax $216,243.95

Plus (50% of $7,023.09) 3,511.55

Income tax liability $219,755.50

Income tax liability disclosed by return,

Account No. 3014034 76,040.67

Deficiency in income tax $143,714.83
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Taxable Year Ended December 31, 1947

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $ 68,218.74

Unallowable deductions and additional income:

(a) Rental income $11,527.12

(b) Partnership income 99,757,32

(c) Capital gains 8,678.23

(d) Other income 22.000.00 S141,962.67

Total 8210,181.41

Non-taxable income and additional deductions:

(e) Salary 300.00

(f) Abandonment loss 1,899.50 2,199.50

Net income adjusted $207,981.91

Explanation of Adjustments

(a) On the basis of the facts and for the rea-

sons stated above, it has been determined that as a

result of the rental payments made during the year

by Bumside Realty, Inc., the marital community

realized rental income not reported, in the amount

of $15,440.00, of which amount the sum of $3,912.88

is taxable to your wife, Dora F. Royce, and $11,-

527.12 is taxable to you.

(b) In your return for the calendar year 1947,

you reported the sum of $54,613.13 as your distri-

])utive share of the income of certain partnerships

in which you were interested. The following tabu-

lation shows the names and addresses of such part-

nerships, your distributive share of incomes re-

ported, the incomes as determined by this office and

the increase or decrease.
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Name of Year Income Income Increase or

Partnership Ended Reported Adjusted (Decrease)

Yellow Cab Company
Portland, Ore. 12/31/47 $25,673.03 S 62,678.02 $ 37,004.99

Royce Brothers

Portland, Ore. 12/31/47 3,376.55 4,154.20 777.65

East Side Buses

Portland, Ore. 12/31/47 ( 8,377.67) ( 11,170.53) ( 2,792.86)

Deluxe Attractions

Portland, Ore. 12/31/47 ( 7,778.82) ( 10,371.76) ( 2,592.94)

Yellow Cab Company
Seattle, Wash. 4/30/47 17,739.40 89,790.87 72,051.47

Gray Line Motor Tours

Seattle, Wash. 7/31/47 21,779.73 29,039.64 7,259.91

Queen City Garage

Seattle, Wash. 8/31/47 2,200.91 3,043.23 842.32

Totals $54,613.13 $167,163.67 $112,550.54

Less: Amount taxable as community in-

come of your wife as computed be-

low $ 12,793.22

Corrected partnership income $154,370.45

Reported 54,613.13

Increase $ 99,757.32

Allocation of Community Income

Yellow Cab Co., Portland.... $62,678.02

Royce Brothers 4,154.20

East Side Buses (11,170.53)

Deluxe Attractions (10,371.76)

5,289.93x1/2(185/365)—$11,477.36

Gray Line Motor Tours 29,039.64x1/2 ( 27/365)—$ 1,074.07

Queen City Garage 3,043.23x1/2 ( 58/365)—$ 241.79

Partnership income distributable to wife $12,793.22

The adjustments of your income attributable to

the revision of the partnership income of Yellow

Cab Company of Portland are shown below

:
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Yellow Cab Company of Portland

Ordinary net income as reported in partnership return S 95,297.06

Unallowable deductions and additional income:

(1) Depreciation $9,750.67

(2) Cost of partnership interest 2,908.60

(3) Accrued taxes and licenses 9,899.71

(4) Repairs 7,500.00 30,058.98

Ordinary net income adjusted $125,356.04

Allocation: 50% to B. Royce 62,678.02

50% to Ezra Royce 62,678.02

Reported 25,673.03

Increase $ 37,004.99

(1) The depreciation allowable on taxicabs has

been determined to be in the amount of $20,615.82

rather than $30,366.49 as claimed in the partner-

ship return filed by the Yellow Cab Company of

Portland and the ordinaiy net income of the part-

nership has therefore been increased by the amoimt

of $9,750.67.

(2) On the basis of the facts and for the rea-

sons stated heretofore, it has been determined that

the sum of $2,908.60, charged to the partnership

operations for the year 1947 as compensation to

Charles W. Keffer and G. H. Luton was capital in

nature and not deductible in computing partnership

income.

(3) It has been determined that the accrued City

2% Gross Revenue Tax in the amount of $9,899.71

claimed as a deduction in the return filed for the

calendar year 1947 was being contested by the part-

nership and that the deduction is, therefore, unal-

lowable.
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(4) The deduction claimed in the partnership

return filed for the calendar year 1947 as incurred

in preparing used cabs for sale has been determined

to be capital in nature to the extent of $7,500.00, and

not deductible as an ordinary and necessary busi-

ness expense.

(c) It has been determined that your taxable net

capital gain for the calendar year 1947 is in the

amount of $20,122.81 rather than $11,444.58 as re-

ported in your return and your net income has

accordingly been increased by the amount of $8,678.-

23 computed as follows

:

Reported Corrected

Yellow Cab Company, Seattle $ 2,680.05 $ 7,943.89

Yellow Cab Company, Portland 6,388.73 10,448.65

Gray Line Motor Tours 695.77 695.77

East Side Buses 338.96 338.96

100 shares Hart Shaffner & Marx 450.00 250.00

100 shares 20th Century Fox 807.07 403.54

U. S. & Foreign Securities dividend 84.00 42.00

Totals $11,444.58 $20,122.81

Reported 11,444.58

Increase $ 8,678.23

It has been determined that the Yellow Cab Com-

pany of Portland understated its reported sales of

used taxicabs for the year 1947 in the amount of

$15,000.00. The reported income of the partnership

has accordingly been increased by $15,000.00 and is

reflected in the amount of $10,448.65 shown above as

your corrected distributive share of capital gains

from such partnership.

(d) The records of this office show that during the
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calendar year 1947, you received 440,000 shares of

the common stock of Alder Gold-Copper Company

having a fair market value of $.10 per share as

compensation for servdces rendered. In your return

for the calendar year 1947, you reported no income

from this source. It is held that the receipt of such

stock constitutes taxable income to the marital com-

mim^ity to the extent of its fair market value and

your reported net income for the calendar year 1947

is therefore increased by one-half of such income,

or $22,000.00.

(e) It has been determined that $300.00 of the

salary of $700.00 reported in your return for the

calendar year 1947 as received from the Blue line

Transportation Co. is taxable to your wife, Dora

F. Royce, under the provisions of the Community

Property Law of Oregon. Your reported net income

is accordingly decreased by the amount of $300.00.

(f ) It has been determined that the expenditures

incurred by you in the amount of $1,899.50 in con-

nection with purchasing timber in Panama is allow-

able as an abandonment loss in computing your tax-

able income for the calendar year 1947.

Computation of Income Tax

Net income as adjusted $207,981.91

Less: Excess of net long-term capital gain over n,et

short-term capital loss 20,122.81

Ordinary net income $187,859.10

Less: Exemptions (3x$500.00) 1,500.00

Balance subject to tentative tax $186,359.10

Tentative tax 144,543.19

Less: 5% of tentative tax 7,227.16



Commissioner of Internal Revenue 103

Computation of Incorne Tax— (Continued)

Partial tax $137,316.03

Plus: (50% of $20,122.81) 10,061.41

Income tax liability $147,377.44

Income tax liability disclosed by return,

Account No. 3008951 35,116.31

Deficiency in income tax $112,261.13

Penalty, Sec. 294(d)(2), Internal Revenue Code

Income tax liability as adjusted $147,377.44

Less: Withholding tax $ 11.20

Paid on estimated declaration 30,500.00 30,511.20

Difference $116,866.24

Penalty (6% of $116,866.24) $ 7,011.97

Penalty Sec. 293(b) I.R.C. (50% of $112,261.13) $ 56,130.57

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

[Title of Tax Court and Docket No. 51527.]

ANSWER

Comes Now the Commissioner of Internal Rev-

enue, by his attorney, Daniel A. Taylor, Chief

Counsel, Internal Revenue Service, and for answer

to the petition filed herein, admits, denies and al-

leges as follows:

1. Admits the allegations contained in para-

graph I of the petition.

2. Admits the allegations contained in paragraph

II of the i^etition.

3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of
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the deficiencies in income tax and penalties as

sho^%Ti in the notice of deficiency from which the

petitioner's appeal is taken. Specifically denies

that he erred in the mamier and form as alleged

in paragraph IV of the petition.

5. (a) and (b) Admits the allegations contained

in paragraph V(a) and (b) of the petition.

(c) Admits the allegations contained in the first

sentence of paragraph V(c) of the petition. De-

nies the remaining allegations contained in para-

graph V(c) of the i)^tition.

(d) and (e). Admits the allegations contained

in paragraph V(d) and (e) of the petition.

(f) and (g). For lack of sufficient knowledge or

information upon the basis of which to form a be-

lief as to the truth or falsity thereof, denies the

allegations contained in paragraph V(f) and (g)

of the petition.

(h), (i) and (j). Admits the allegations con-

tained in paragraph V(h), (i) and (j) of the peti-

tion.

(k). Admits the allegations contained in the first

sentence of paragraph V(k) of the petition. For
lack of sufficient knowledge or information upon
the basis of which to form a belief as to the tnith

or falsity thereof, denies the remaining allegations

contained in paragraph V(k) of the petition.

(1). Denies the allegations contained in para-

graph V(l) of the petition.

(m) and (n). For lack of sufficient knowledge

or information upon the basis of which to form a

belief as to the tnith or falsity thereof, denies the
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allegations contained in paragraph V(m) and (n)

of the petition.

(o)? (P) ^^cL (q). Denies the allegations con-

tained in paragraph Y(o), (p) and (q) of the peti-

tion.

(r). Admits that on or about November 28, 1942,

petitioner and B. Royce purchased the partnership

interests of Charles Keffer and C. H. Luton in the

Yellow Cab Company of Portland. Denies the

remaining allegations contained in paragraph V(r)

of the petition.

(s). Denies the allegations contained in para-

graph V(s) of the petition.

(t). For lack of sufficient knowledge or informa-

tion upon the basis of which to form a belief as

to the truth or falsity thereof, denies the allegations

contained in paragraph V(t) of the petition.

(u). Denies the allegations contained in para-

graph V(u) of the petition.

(v). Admits the allegations contained in the first

two sentences of paragraph V(v) of the petition.

Denies the remaining allegations contained in para-

graph V(v) of the petition.

(w). Denies the. allegations contained in para-

graph Y(w) of the petition. Alleges that the na-

ture of the transaction, including the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-

plained on pages 9 and 10 of Exhibit A attached to

the petition on file in this proceeding.

(x). Denies the allegations contained in para-

graph V(x) of the petition.
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(y). Admits that Oregon Motor Stages paid in-

terest to the American Business Credit Corpora-

tion and attorney's fees in the respective amounts

of $8,054.80 and $2,135.41. Denies the remaining

allegations contained in paragraph V(y) of the

petition.

(z). Admits the allegations contained in para-

graph V(z) of the petition.

(aa) and (bb). Denies the allegations contained

in paragraph V(aa) and (bb) of the petition.

(cc). Admits that during the calendar year 1947

the city of Portland assessed a city 2% gross reve-

nue tax on the partnership known as the Yellow

Cal) Company of Portland in the amount of $9,-

899.71, and that said sum was claimed by the part-

nership as a deduction on its return for that year.

Denies the remaining allegations contained in para-

graph V(cc) of the petition.

(dd). Admits that respondent has disallowed

$7,500.00 of the expenses incurred by Yellow Cab

Company of Portland, a partnership, in preparing

cabs for sale, which amount was claimed by the

partnership as a deduction for the calendar year

1947. Denies the remaining allegations contained

in paragraph V(dd) of the petition.

(ee), (ff) and (gg). Denies the allegations con-

tains in paragraph V(ee), (ff) and (gg) of the

petition.

(lih) and (ii). For lack of sufficient knowledge

or information upon the basis of which to fori

a belief as to the truth or falsity thereof, denic
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the allegations contained in paragraph V(hh) and

(ii) of the petition.

(jj). Denies the allegations contained in para-

graph V(jj) of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

7. Further answering the petition, respondent

alleges as follows:

(a). That during the taxable year 1947 peti-

tioner was engaged in numerous business and other

income producing activities in the city of Portland,

Oregon, and other places; that the petitioner was

engaged in the taxi cab business in Portland, Ore-

gon; that this business was conducted and carried

on as a partnership in 1947 under the name of

Yellow Cab Company of Portland, and that peti-

tioner was associated with his brother, B. Royce, in

the operation thereof; that the petitioner was also

a stockholder and officer of Oregon Motor Stages,

Inc., a corporation engaged in the business of bus

transportation in the state of Oregon; and that he

further participated, as an individual proprietor,

partner and/or joint venture in various other busi-

nesses including real estate, gold mining and the

operation of a dance hall, all as more fully stated

in the notice of deficiency from which the appeal is

taken.

(b). That the petitioner and the various busi-

ness ventures with which he was associated failed

and/or refused to keep or maintain adequate books
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of accoimt or other accounting records in respect

of the aforesaid business and/or income producing

activities from which his gross income and net in-

come for the taxable year involved in this proceed-

ing might or could be determined.

(c). That the gross receipts of Yellow Cab Com-

pany of Portland, a partnership, and of the other

business ventures in which petitioner had an in-

terest, as aforesaid, were understated in substan-

tial amounts and that during the taxable year the

petitioner derived and/or received large amounts

of income which were omitted from the income tax

return as filed by him for said year.

8. That on March 15, 1948, petitioner filed a sep-

arate indi\adual income tax return for the taxable

year 1947, disclosing thereon a net income of $68,-

218.74, although petitioner then and there knew

that he had derived additional taxable income from

Yellow Cab Company of Portland, a partnership,

and the other business ventures with which peti-

tioner was associated, as aforesaid, for said year

in the amoimt of $119,640.36, all of which was un-

reported income omitted from the return filed by

him for the taxable year, and although petitioner

then and there knew that his true net income for

said year was not less than $187,859.10, all as more

fully stated on pages 17 to 21, inclusive, of the

notice of deficiency from which this a])peal is taken.

9. In further support and explanation of his al-

legations, as aforesaid, resj^ondent alleges as fol-

lows:

(a). That the income derived and/or received
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by petitioner during the taxable year in the

amounts shown in paragraph 8, above, and the

amount of income not reported by petitioner, was

computed from information and data asseml)led

from an examination of the books and records of

petitioner and the business ventures with which he

was associated, and from other sources.

(b). That for the taxable year 1947 petitioner

failed to report income in the amount of $4,059.92,

as shown on page 20 of the notice of deficiency

from which the appeal is taken, which amount of

omitted income represented petitioner's distribu-

tive share of additional and unreported capital

gains of the Yellow Cab Company of Portland, a

partnership, as follows:

Reported Corrected

$6,388.73 $10,448.65

That this imreported gain in the taxable year 1947

was attributable to petitioner's understatement of

the sales of used taxi cabs and other assets re-

ported by said partnership in the amoimt of $15,-

000.00, determined as follows:

Sales price (reported in Schedule

(c), Form 1065) $50,254.00

Add : Amount of imderstatement . . . 15,000.00

Sales price, corrected $65,254.00

Cost basis, adjusted 23,459.38

Capital gain $41,794.62

Gain taken into account 20,897.31

Petitioner's share of gain: $10,448.65
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(c). That among the items of income received by

petitioner during the taxable year 1947, which were

omitted from the return filed by him for said year,

are the following amounts aggregating $2,195.00,

representing part of the proceeds from the sale of

used taxi cabs belonging to YelloAV Cab Company
of Portland, a partnership, which amoimts were

diverted to the personal use of the petitioner, said

sales further being identified as Plymouth cars

1941 and 1942 models sold in Portland, Oregon, in

1947 through the agency of one J. E. Hamilton,

used car dealer, pursuant to arrangement made by

petitioner

:

Date of Remitted to Reported by Retained

Sale Cab No. Petitioner Yellow Cab Petition

6-28-47 77 $ 795 S 700 S 95

7-14-47 16 800 695 105

7-14-47 67 800 700 100

7-29-47 37 800 600 200

8- 6-47 56 700 625 75

8-12-47 96 850 650 200

8-26-47 4S 845 665 180

9-10-47 95 800 690 110

9-16-47 17 895 690 205

9-13-47 94 895 690 205

9-27-47 22 895 650 245

9-30-47 64 895 695 200

10-30-47 69 895 695 200

12- 4-47 50 775 700 75

Totals $11,640 $9,445 $2,195

(d). That among the items of income received

by the petitioner during the taxable year 1947

which were omitted from the return filed by him
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for said year, are the following amounts aggregat-

ing $1,830, representing part of the proceeds from

the sale of used taxi cabs belonging to Yellow Cab

Company of Portland, a partnership, which

amounts were appropriated by the petitioner to his

own personal use:

Sales Proceeds Amount

Date of Sales Price Reported by Retained by

Sale Cab No. Per Purchaser Yellow Cab Petitioner

6-26-47 23 $ 900 $ 700 $ 200

9- 4-47 34 900 625 275

8-23-47 54 700 625 75

8-22-47 61 725 650 75

8-22-47 75 725 650 75

8-29-47 59 850 665 185

8-29-47 73 850 665 185

8-29-47 76 850 690 160

8-22-47 62 750 650 100

8-22-47 86 750 650 100

7-31-47 18 800 700 100

7-31-47 42 800 700 100

7-31-47 83 800 700 100

7-31-47 85 800 700 100

Totals $11,200 $9,370 $1,830

10. That by reason of the premises, the return

as filed by the petitioner for the taxable year

1947 is a false and fraudulent return filed with in-

tent to evade tax, and for the purpose of defraud-

ing and decei^dng the respondent and the United

States, and the deficiency in income tax involved

in this proceeding for the taxable year is due in

whole or in part to fraud with intent to evade tax.

Wherefore, it is prayed that the petitioner's ap-

peal be denied, and further, that the Court redeter-

mine and hold:
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(1) That there is a deficiency in income tax for

the taxable year 1947 in the amount as determined

by the Commissioner for said taxable year and as

shown by the notice of deficiency, as aforesaid;

(2) That the return as filed by the petitioner for

the taxable year 1947 is a false and fraudulent re-

turn fiJed with intent to evade tax

;

(3) That the deficiency in income tax for the

taxable year 1947 is due in whole or in part to

fraud with intent to evade tax; and

(4) That there is due and owing by the peti-

tioner for said taxable year 1947 the penalties ap-

propriate thereto, as determined by respondent and

as sho^\^l by the notice of deficiency, as aforesaid.

/s/ DANIEL A. TAYLOR,
Chief Coimsel,

Internal Revenue Ser\'ice.

Of Counsel: Wilford H. Payne, Associate Appel-

late Counsel, John D. Picco, Special Attorney,

Internal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

[Title of Tax Court and Docket No. 51527.]

REPLY

The Petition(»r, by his attorney, R. T. Jacobs, for

reply to the facts set forth in the Answer hereto-

fore filed in this proceeding, admits and denies as

follows

:

7. (a) Admits that during the taxable year 1947,
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petitioner was engaged in several business activi-

ties; that the Petitioner was engaged as a partner

in the taxi-cab business in Portland, Oregon, under

the name of Yellow Cab Company of Portland, and

that Petitioner was associated with his brother,

B. Royce, Isabelle Royce and Dora F. Royce in the

operation thereof; that the petitioner was also a

stockholder and officer of Oregon Motor Stages,

Inc., a corporation engaged in the business of bus

transportation in the state of Oregon; and that he

further participated in various other business en-

terprises; denies each and all of the other allega-

tions contained in paragraph 7 (a).

7. (b). Denies each and all of the allegations

contained in paragraph 7 (b).

7. (c). Denies each and all of the allegations

contained in paragraph 7 (c).

8. Admits that on or about March 15, 1948, peti-

tioner filed an individual income tax return for

the taxable year 1947 disclosing thereon a net in-

come of $68,218.74 ; denies each and all of the other

allegations contained in paragraph 8; specifically

denies that the petitioner derived additional tax-

able income in the year 1947 in the amount of

$119,640.36, or any other amount.

9. (a). Denies each and all of the allegations

contained in paragraph 9 (a).

9. (b). Denies each and all of the allegations

contained in paragraph 9 (b) ; specifically denies

that petitioner had unreported income in the

amount of $4,059.92, or any other amoimt, from the

sale of used taxi-cabs or from any other source.
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9. (c). Denies each and all of the allegations

contained in paragraph 9 (c) ; specifically denies

that the petitioner had unreported income in the

year 1947 in the amount of $2,195.00, or any other

amount, from the sale of used taxi-cabs or from any

other source.

9. (d). Denies each and all of the allegations

contained in paragraph 9 (d) ; specifically denies

that the petitioner had unreported income in the

year 1947 in the amount of $1,830.00 or any other

amount from the sale of used taxi-cabs, or from

any other source.

10. Denies each and every allegation contained

in paragraph 10.

"Wherefore, it is prayed that the prayer for af-

firmative relief set forth in the Respondent's An-

swer be denied and the relief requested in the

Petition be granted.

/s/ R. T. JACOB,
Of Counsel:

Jacob, Jones and Brown.

[Endorsed] : T.C.U.S. Filed May 21, 1954.

[Title of Tax Court and Docket No. 51528.]

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his Notice of

Deficiency (Bureau Symbols ARC-Ap: SF Port
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VEV:90D) dated the 28tli day of September, 1953,

and as a basis of his proceeding alleges as follows:

I.

The petitioner is an individual residing in Van-

couver, Washington. The returns for the period in-

volved were filed with the Collector of Internal Rev-

enue in Tacoma, Washington.

II.

The Notice of Deficiency (a copy of which is at-

tached hereto and marked Exhibit A) was mailed

to the petitioner on September 28, 1953.

III.

The Commissioner determined a deficiency in in-

come tax for the years and in the amounts as fol-

lows :

Year Deficiency Sec. 294(d)(2) Penalty

1945 $20,399.28 $2,005.84

1947 8,421.34

Totals $28,820.62 $2,005.84

of which the total amount is in controversy.

IV.

The determination of tax set forth in said Notice

of Deficiency is based upon the following errors:

1. The respondent erred in including as petition-

er's share of community income in 1945, the sum of

$21,875.00, or any other amount, as income to peti-

tioner from the Oregon Motor Stages stock trans-

action.
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2. The respondent erred in determining addi-

tional eonununity income to petitioner in 1945 in the

amount of $519.05, or any other amount, as addi-

tional income from the Oregon Motor Stages stock

transaction.

3. The respondent erred in increasing petition-

er's community income in the year 1945 in the

amount of $2,951.55, in the year 1946 in the amount

of $2,201.76, and in the year 1947 in the amount of

$1,140.73, or any other amounts, from the sales of

livestock made by petitioner in those years.

4. The respondent erred in reducing petitioner's

capital loss carryover to the year 1945 by the

amount of $1,718.97, or any other amount.

5. The respondent erred in detemiining that the

Yellow Cab Company of Portland, a partnei^hip,

had claimed excessive depreciation in the amount

of $10,213.38 for the year 1945, in the amount of

$3,034.93 for the year 1946 and in the amount of

$9,750.67 for the year 1947, or any other amounts.

6. The respondent erred in detennining that

payments made by the Yellow Cab Company of

Portland, a partnership, to Charles W. Keffer and

C. H. Luton in the amount of $5,349.32 for the year

1945, in the amount of $4,986.38 for the year 1946

and in the amount of $2,908.60 for the year 1947, or

any other amounts, are not deductible in comx3uting

said pai'tnership income for said years.

7. The resi^ondent erred in detennining that

petitioner received taxal^le income in the amount of

$932.06 in the year 1946 and in the amount of

$932.06 for the year 1947, or any other amounts, on
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the purchase of a lease by petitioner from L. W.
Hendrickson.

8. The respondent erred in determining that the

simi of $9,899.71, or any other amount, accrued as a

city revenue tax in the year 1947 by the Yellow Cab

Company of Portland, a partnership, was unallow-

able as a deduction.

9. The respondent erred in determining that the

Yellow Cab Company of Portland, a partnership,

expended the siun of $7,500.00 in preparing used

cabs for sale and in disallowing said amount or any

part thereof as a deduction to the said partnership

for the year 1947.

10. The respondent eiTed in determining that the

Yellow Cab Company of Portland, a paii:nership,

imderstated its reported sale of used taxi-cabs for

the year 1947 in the amount of $15,000.00, or any

other amount.

11. The respondent erred in asserting a penalty

in any amount under Sec. 294(d)(2), Internal Rev-

enue Code, or any other section.

V.

The facts upon which petitioner relies as a basis

for this appeal are as follows

:

(a) Petitioner is an individual residing in Van-

couver, Washington, and was during all of the years

involved herein, married to Isabelle H. Royce, and

reported his income for Federal Income Tax pur-

poses on the basis of cash receipts and disburse-

ments and calendar year.

(b) During the year 1945, petitioner and a num-
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ber of associates entered into negotiations with the

then stockholders of Oregon Motor Stages for the

acquisition of the outstanding stock of said corpo-

ration. There were outstanding at that time 750

shares of stock of said company and the price upon

which negotiations were based was $1,000.00 per

share. Petitioner, Albert. L. Schneider, E. Royce,

F. C. Niederkrome and R. T. Jacob, began prepara-

tions for the acquisition of said stock, but Mr. L. R.

Bentson of Vancouver, B. C, who is a relative of

petitioner and E. Royce, infomied the group that

he desired to acquire a portion of the stock and

agreed to and did purchase 350 shares of said

stock.

(c) In the acquisition of his stock, Mr. Bentson

advised the group that his funds were in Canada

and were blocked, and it would be necessary for him

to make arrangements to finance his purchase.

Accordingly, a loan was negotiated on his behalf

with the Portland Branch of the American Busi-

ness Credit Corporation. In the transaction, peti-

tioner loaned his stock as an accommodation to be

pledged with Bentson 's stock as security for said

loan, but petitioner did not participate in the nego-

tiation of said loan and had no obligation whatso-

ever for its repayment.

(d) After the conclusion of World War II in

August, 1945, Mr. Bentson became apprehensive

tliat the oamings of the coi-poration would be dras-

tically curtailed and that the investment would not

prove as profitable in the matter of liquidating his

obligation as he had anticipated at the time of its
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purchase. Mr. Bentson then made an offer to the

coriDoration to surrender his 350 shares of stock

upon the corporation jDaying the interest on his

obligation and liquidating the loan from the said

Portland Branch of the American Business Credit

Corporation. Upon the surrender of his shares of

stock, Oregon Motor Stages issued to Mr. Bentson

a check for the sum of $3e5O,000.0O, which said check

the said Mr. Bentson delivered to the American

Business Credit Corporation in payment of his said

loan.

(e) The petitioner did not receive any part of

said payment from Oregon Motor Stages, either di-

rectly, indirectly or constructively nor did he re-

ceive any benefit directly or indirectly from the

payment of the said sum to the said Mr. Bentson.

The value of petitioner's stock in said Oregon

Motor Stages was not enhanced in value by the sur-

render of the stock of the said Bentson, but the

value thereof was, in fact, depreciated by the sur-

render of said stock by the said Bentson and the

distribution of the corporation's cash to him, and

the company's operations were curtailed thereby.

(f) The cancellation or redemption or purchase

by Oregon Motor Stages was of all the stock of a

particular stockholder, Mr. Bentson, and he there-

after ceased to be interested in the affairs of the

corporation and neither Mr. Bentson nor any other

member of the said group retained any beneficial or

other interest in said stock thereafter. Neither Mr.

Bentson nor any other member of the said gToup

realized any economic, taxable or other gain of any
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character from the transaction. There was no pro-

rata or any other type of distribution from the cor-

poration to the stockholders.

(g) The facts as set forth in the immediately

preceding paragi'aphs above apply with equal force

and effect to tlie item of $519.05, included by the

respondent in jietitioner's income for the year 1945

as an additional distribution from the Oregon Motor

Stages stock transaction to the petitioner.

(h) During each of the years herein involved,

the petitioner operated a farm in the State of

Washington. The principal fimction of the farm

operation was for the production of milk for bottle

distribution and the operation of the farm also in-

cluded the production of purebred Guernsey stock,

which latter production was primarily for the pur-

pose of producing milk cows to support the sale

and distribution of milk.

(i) Before the preparation of his tax returns for

each of the years in question, petitioner had his

accountant prepare a list of the livestock sold dur-

ing the year. This list indicated each indi^ddual ani-

mal sold, the date it was acquired and whether or

not it was an animal intended for petitioner's herd

or raised for sale in the ordinary course of business.

All animals culled from the general herd as not

being desirable animals to be included therein were

treated as animals held for vSale in the ordinary

course of business and the profit realized therefrom

was treated on all of petitioner's returns as ordi-

nary income.

(j) The animals retained by petitioner as part.
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of his breeding herd constituted property used in

the trade or business of the petitioner, and peti-

tioner treated the gain or loss on the sale of any of

these animals during the years herein involved, and

where the animals had been held for more than 6

months as being capital gain or capital loss transac-

tions. It was the practice of the petitioner to hold

his animals for substantially their full period of

usefulness prior to selling the same.

("k) The petitioner properly carried over a capi-

tal loss to the year 1945 in the amount of $1,718.97.

(1) For the years 1945, 1946 and 1947 the re-

spondent has determined that the Yellow Cab Com-

pany of Portland, a partnership, claimed excessive

depreciation in the amounts of $10,213.38, $3,034.93

and $9,750.67 respectively.

(m) The Yellow Cab Company of Portland has,

for a number of years, followed the consistent prac-

tice of using a straight line method of depreciation

and completely writing off all of its taxi-cabs over

a four year period. The depreciation claimed by the

Yellow Cab Company of Portland for said years

constituted a reasonable allowance for exhaustion,

wear and tear (including a reasonable allowance

for obsolescence), under normal circumstances.

(n) On or about the 28th day of November,

1942, petitioner and E. Royce purchased the part-

nership interests of Charles Keffer and C. H. Luton

in the Yellow Cab Company of Portland, a partner-

ship, for a cash consideration. At the same time, the

partnership entered into a profit sharing agreement

with the said Charles Keffer and C. H. Luton
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whereby each would be entitled to a certain percent-

age of the partnership profits thereafter as long as

it was mutually agreeable that the said individuals

continue in the employment of the partnership.

Percentage of profit payments made under these

agreements were properly deducted by the partner-

ship in computing its net income for the years

1945, 1946 and 1947.

(o) On or about December 6, 1945, petitioner,

B. Royce, in consideration of the payment by him

of $18,000.00, acquired an assignment of the balance

due L. W. Hendrickson imder his lease of property

to Burnside Realty, Inc., and of the balance to be

due under the option to purchase said property

given to E. Royce. The assignment recited that 34

payments of $553.03 per month were due from

Burnside Realty, Inc., and the siun of $6,555.65 ''on

the date said option is closed." Said option could

not be closed until the year 1949, if at all.

(p) Petitioner received payments from Burnside

Realty, Inc., under said assignment of $6,636.36 in

the year 1946 and the same amomit in the year 1947.

Petitioner did not report any gain on the transac-

tion until he had recovered his investment of $18,-

000.00, which did not occur until 1948. Petitioner

could not dotennine until the year 1948 whether or

not the rent payments would be fully made and the

option would be exercised and thus whether any

gain would be realized. The value of petitioner's

contract rights depended on uncertain future pay-

ments.

(q) During the calendar year 1947, the City of

I
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Poi^tland assessed a city 2% gross revenue tax in

the amount of $9,899.71 against the Yellow Cab

Company of Portland, a pai'tnership. This said sum
Avas accrued on the books of the Yellow Cab Com-

pany of Portland in the year 1947 and was claimed

by said partnership as a deduction on its return

for the said year, in accordance with the method of

accounting regularly employed in keeping its books

of account.

(r) The respondent has disallowed $7,500.00 of

the repair expenses claimed by the Yellow Cab

Company of Portland, a partnership, as a deduction

for the calendar year 1947, said disallowance being

based upon the theory that the said company made
capital expenditures of $100.00 per cab sold in that

year in preparing and painting each cab for sale.

(s) The Yellow Cab Company of Portland, a

partnership, maintains its own garage and staff of

mechanics and makes any and all repairs necessary

to its cabs therein. The repair and painting ex-

penses incurred by the said company represents re-

pairs required in the ordinary course of business,

and were charged to the account of repairs and

maintenance in accordance with the method of ac-

counting regularly employed and established many
years before.

(t) All proceeds of sales of cabs made by the

Yellow Cab Company of Portland, a partnership,

during the calendar year 1947 are correctly re-

corded on the books of the said company and were

properly reported on the tax return of the said

company for the calendar year 1947.
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(u) For the year 1945, petitioner reported on his

estiniated tax the full amount of tax estimated to be

due and owing for said years and the penalty pro-

posed for said yeai's is without fomidation.

Wherefore, petitioner prays that the Court hear

this proceeding and determine that there is no defi-

ciency in income taxes for any of the years 1945 and

1947 and that petitioner is not subject to any penal-

ties detennined by the respondent or any part

thereof.

/s/ R. T. JACOB.
Of Coimsel:

Jacob, Jones & Brown.

Duly Verified.

EXHIBIT ''A"

Regional

1112 Cascade Building

Portland 4, Oregon

ARC-Ap:SF
Poi-t:VEV:90D Sep. 28, 1953

Mr. B. Royce

306 West 21st Street

Vancouver, Washington

Dear Mr. Royce

:

You are advised that a detennination of your in-

come tax lial)ilities for the taxal)le years ended De-

cember 31, 1945, and 1947, discloses deficiencies in

income tax in the total amount of $28,820.62 and a

penalty computed in accordance with the provisions

of section 294(d) of the Internal Revenue Code for
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the taxable year 1945 in the amount of $2,005.84, as

shown in the statement attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiencies mentioned.

Within 90 days from the date of the mailing of

this letter you may file a petition mth The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiencies. In counting the 90 days you may not

cxdude any day unless the 90th day is a Saturday,

Sunday, or legal holiday in the District of Colum-

bia, in which event that day is not counted as the

90th day. Otherwise Saturdays, Sundays, and legal

holidays are to be counted in computing the 90-day

I)eriod.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite the

closing of your returns by permitting an early as-

sessment of the deficiencies, and will prevent the

accTunulation of interest, since the interest period

terminates 30 days after receipt of the form, or on

the date of assessment, or on the date of loayment,

whichever is earlier.

Very tmly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. N. Williams,

Associate Chief, Appellate Division.
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Enclosures

:

Statement

Form 1276

Agreement Form 870

VEVelene Ipt

STATEMENT
AE,C-AP:SF
Port:VEV:90D

B. Royce

306 West 21st Street

Vancouver, Washington

Income tax liability for the taxable years ended

December 31, 1945, 1946 and 1947.

Section 294(d) (2)

Year Deficiency Overassessment Penalty

1945 $20,399.28 $2,005.84

1946 $1,440.66

1947 8,421.34

Totals $28,820.62 $1,440.66 $2,005.84

In making this determination of your income tax

liability, careful consideration has been given to the

report of examination dated February 20, 1951, and

to your protest dated August 17, 1951.

The 6% penalty for substantial underestimate of

estimated tax has been asserted for the taxable year

ended December 31, 1945, in accordance with the

provisions of section 294(d)(2) of the Internal

Revenue Code.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T.
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Jacob, 917 Public Service Building, Portland 4,

Oregon, in accordance with the authority contained

in the power of attorney executed by you.

The overassessment shown herein should not be

regarded as finally detennined. When ficnal deter-

mination has been made, the overassessment, to the

extent of the amount allowable, will be made the

subject of a certificate of overassessment, which

will reach you in due course through the office of

the Director of Internal Revenue for your district,

and will be applied by that official in accordance

with section 322(a) of the Internal Revenue Code,

provided that you have fully protected yourself

against the ninning of the statute of limitations

with respect to the apparent overassessment re-

ferred to in this letter, by filing with the Director

of Internal Revenue for your district a timely claim

for refimd on Form 843.

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $115,515.61

Unallowable deductions and additional income:

(a) Dividends (Oregon Motor Stages).. $21,875.00

. (b) Additional distribution

(Oregon Motor Stages) 519.05

(c) Farm loss 2,951.55

(d) Capital gains 232.24 25,577.84

Total $141,093.45

Non-taxable income and additional deductions:

(e) Partnership income $ 2,831.23

(f) Interest expense 467.46 3,298.69

Net income adjusted $137,794.76
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Explanation of Adjustments

(a) The records of this office sliow that prior to

July 2, 1945, you, your brother E. Royce, Robert

T. Jacob, Fred C. Xiederkrome, and A. L. Schnei-

der, negotiated for the purchase of the capital

stock of Oregon Motor Stages, Portland, Oregon,

an Oregon corporation engaged in the business of

bus transportation. The outstanding stock of that

corporation then consisted of 750 common shares,

par value $100.00 per share.

As a result of the negotiations referred to above,

on or about July 2, 1945, you and your associates

purchased shares of Oregon Motor Stages in the

number and at the cost showTi below:

Shares Cost

E. Royce 145 $145,000.00

B. Royce 50 50,000.00

Robert T. Jacob 100 100,000.00

Fred C. Niederkrome 55 55,000.00

A. L. Schneider 50 50,000.00

Total 400 $400,000.00

In accordance with the plan adopted, the remain-

ing 350 shares of Oregon Motor Stages stock were

acquired in the name of your uncle, L. R. Bent-

son, 411 East 15th Street, North Vancouver, B. C,

in consideration of payment of $350,000.00 in cash.

Such payment was made from the proceeds of a

loan ol)tained by E. Royce acting for you and your

above-named associates, through the Portland

Branch of the American Business Credit Corpora-

tion, New York City, on a 90-day note which was

signed by E. Royce and L. R. Bentson which was
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collateralized by a deposit of the entire 750 shares

of Oregon Motor Stages.

On or about September 6, 1945, pursuant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its own stock then standing in the name of L. R.

Bentson and issued its check to him in the sum of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit Cor-

poration in satisfaction of the 90-day note signed

by E. Royce and L. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did he at

any time acquire, any bona fide or actual beneficial

interest in the stock of Oregon Motor Stages.

It has been further determined that the accumu-

lated earnings and profits of Oregon Motor Stages

available for distribution as dividends during the

year 1945 were in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its

capital stock, which were issued in the name of L.

R. Bentson, for the sum of $350,000.00 was consum-

mated at such a time and in such a manner as to

result in the realization of taxable income to the

marital community in the amount of $43,750.00,

such sum being that portion of the total sum of

$350,000.00 which 50 shares of stock of Oregon

Motor Stages owned by you bears to the total of

400 shares of such stock owned by you, E. Royce,

Robert T. Jacob, Fred C. Mederkrome and A. L.

Schneider. Your taxable income has therefore been
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increased by $21,875.00, such siim being your com-

munity share of the sum of $43,750.00.

(b) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that corporation paid interest to

the American Business Credit Corporation and at-

torney fees in the respective total amoimts of $8,-

054.80 and $2,135.41. With respect to these sums,

this office holds that to the event of $1,006.86 and

$31.25, respectively, the payment of interest and

attorney fees was in satisfaction of yoiu* personal

lial)ility, incurred in connection with the transac-

tion whereby you acquired the stock of the Oregon

^lotor Stages, and is income of the marital com-

munity. Your repoi*ted income has, therefore, l>een

increased by $519.05, being your commmiity in-

terest of the total of $1,006.85 and $31.25.

(c) In your income tax retui^n filed for the cal-

endar year 1945, you reported a net capital gain

from the sale of livestock purchased and raised in

the amount of $5,910.59, of which $2,955.30 was

taken into accoimt imder the provisions of Section

117(b) of the Internal Revenue Code. One-half of

such recognized gains or $1,477.65 was reported in

your return as income taxable to you and the bal-

ance of $1,477.65 was reported as income in a sep-

arate return filed by your wife, Isal^elle H. Royce,

under Washington Community Property Law pro-

visions. It has been determined that of such re-

ported capital gains in the amount of $5,910.59, the

siun of $5,903.10 was from sales of livestock held
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for sale to customers in the ordinary course of your

business and is therefore taxable as ordinary in-

come rather than as a capital gain. Your reported

ordinary commimity income has accordingly been

increased by one-half the amount of $5,903.10, or

$2,951.55.

(d) In your return filed for the calender year

1945, you reported a net capital gain from sales or

exchanges of capital assets in the amount of $1,-

574.54. It has been determined that you realized

a net gain from such sales or exchanges in the

amount of $1,806.78, and your net income has ac-

cordingly been increased by the amount of $232.24,

computed as follows:

Net capital gain reported $1,574.54

Additional income from capital gains:

(1) Capital loss carry-over $1,718.97

(2) Partnership capital gains ( 10.96)

(3) Livestock sales (1,475.77)

Total increase $ 232.24

Net capital gain as corrected $1,806.78

(1) In your return for the calender year 1945,

you claimed a capital loss carryover in the amount
of $1,718.97. It has been determined that you have

no allowable capital loss carryover to the year 1945

and your net capital gains have been increased ac-

cordingly.

(2) It has been determined that your community
shares of capital gains from the partnership Yellow

Cab Co., Portland, Oregon, is in the amount of

$141.25 rather than $152.21 as reported in your
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1945 return and your reported capital gains have

accordingly been decreased by the amount of $10.96.

(3) In your return for the calendar year 1945,

you rei)orted a net long-term capital gain from the

sale or exchange of livestock purchased or raised

in the amount of $2,955.30, of which one-half or

$1,477.65 was included as taxable income to you

under the State of Washington Community Prop-

erty Law provisions. It has been determined that

the correct amount of gains from the sale of live-

stock was in the amount of $7.49, of which 50% or

$3.75 is recognized and that your commimity share

thereof is in the amount of $1.88. Your reported

capital gains liave therefore been decreased in the

amount of $1,475.77. (See Item (c) above.)

(e) In your return filed for the calendar year

1945, you reported the sum of $129,073.54 as being

your distributive share of the net incomes from

partnerships. It has been determined that your

distributive share of net incomes from partnerships

is in the amount of $126,242.31 and your net in-

come has accordingly been decreased by the amount

of $2,831.23, computed as follows:

(1) Yellow Cab Company, Portland, Oregon $1,177.62

(2) Royce Brothers 1,653.61

Total 82,831.23

(1) In your return filed for the calendar year

1945, you reported the sum of $70,381.28 as your

distributive share of the ordinary partnership in-

come reported in the return filed by the Yellow

Cab Company, Portland, Oregon, for the calendar
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year 1945. It has been determined that your cor-

rect distributive share of such partnership income

is $138,407.32, computed as follows:

Ordinary income reported in partnership return $261,251.95

Unallowable deductions and additional income:

(A) Depreciation 10,213.38

(B) Cost of partnership interest 5,349.32

Ordinary net income adjusted S276,814.65

Your distributive share $138,407.32

(A) It has been determined that the deprecia-

tion allowable as a deduction is in the amount of

$1,764.80 rather than $11,978.18 as claimed and the

net income of the partnership has been increased

accordingly in the amount of $10,213.38.

(B) The record shows that prior to August 1,

1942, Charles W. Keffer and C. H. Luton were the

owners of .659% and .906% interest, respectively,

in the partnership Yellow Cab Company of Port-

land. On or about that date, August 1, 1942, you

and your brother, E. Royce, purchased the interests

of these individuals imder an agreement whereby

inter alia, each of the vendors was to receive 1%
of the partnership net profits for a period of five

years.

During the year under review, payments to

them were charged to partnership operation as

compensation. This office holds that payments in

1945 totaling $5,349.32 made by the partnership

under the contract and in the manner referred to

in the preceding paragraph were capital in nature

and not deductible in computing partnership in-

come.
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Your distributive share of the partnership in-

come of Yellow Cab Co., Portland, Oregon, has

been determined to be income of the marital com-

munity. Your reported net income from such part-

nership has accordingly been decreased by the

amount of $1,177.62 computed as follows:

Your distributive share as shown above $138,407.32

Community share, one-half 69,203.66

Reported 70,381.28

Decrease $ 1,177.62

(2) In your return for the calendar year 1945,

you reported income from the partnership Royce

Brothers in the amount of $3,307.23. It has been

determined that such income is income of the mari-

tal community and that only one-half thereof is

taxa])le to you. Your reported net income from this

source has accordingly been decreased by the

amount of $1,653.61.

(f) It has been determined that of the amount

of $1,006.85 held under item (b) above to be tax-

able income of the marital community, the simi of

$467.46 is allowable as a deduction for interest paid

in computing your income for the year 1945.

Computation of Incon^e Tax

Net income adjusted $137,794.76

Less: Excess of net long-term capital gain over net

short-term capital loss 1,806.78

Ordinary net income $135,987.98

Less: Normal tax exemption 500.00

Balance subject to normal tax $135,487.98
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Computation of Income Tax— (Continued)

Normal tax 3% of $135,487.98 4,064.64

Ordinary net income $135,987.98

Less: Surtax exemptions 500.00

Balance subject to surtax $135,487.98

Surtax $ 98,904.30

Partial tax $102,968.94

Plus: 50% of $1,806.78 903.39

Income tax liability $103,872.33

Income tax liability disclosed by return,

Account No. 3015686 - Washington 83,473.05

Deficiency in income tax $ 20,399.28

Penalty, Sec. 294(d)(2), Internal Revenue Code

Income tax liability as adjusted $103,872.33

Less: Withholding tax None

Paid on Estimated Declaration $70,441.60 70,441.60

Difference $ 33,430.73

Penalty (6% of $33,430.73) $ 2,005.84

Taxable Year Ended December 31, 1946

Adjustments to Net Income

Net income as disclosed by return. Form 1040 $110,026.70

Unallowable deductions and additional income:

(a) Net gain from sale or exchange of

property other than capital assets $ 26.22

932.06 958.28

Total $110,984.98

Non-taxable income and additional deductions:

(c) Partnership income $2,261.88

(d) Capital gains 676.95 2,938.83

Net income adjusted $108,046.15

Explanation of Adjustments

(a) It has been determined that of the long-



136 Fred C. Niederkrome, et ah, vs.

term capital gains or losses reported in your return,

the net amount of $26.22 constitutes ordinary in-

come from the sale of other than capital assets and

your net income has been increased accordingly

by the smn of $26.22, computed as follows:

(1) Gains from sale of livestock $2,201.76

(2) Losses from sale of livestock (1,961.56)

(3) Yellow Cab Company of Seattle ( 213.98)

S 26.22

(1) In your return filed for the calendar year

1946, you reported long-term capital gains of the

marital conmiunity from the sale of livestock raised

and purchased in the total amount of $5,111.53,

of which one-half was taxable to you as community

income. It has been determined that of such sales,

the sum of $4,403.53 were sales of livestock held

for sale in the ordinary course of business. Your

gains from the sale of livestock, reported as sales

of property other than capital assets, has accord-

ingly been increased by one-half of $4,403.53, or

$2,201.76.

(2) In your return filed for the calendar year

1946, you reported long-term capital losses of the

marital conununity, from the sale of livestock pur-

chased in the total amount of $3,923.12 of which

one-half was your community share. It has been

determined that the loss of $3,923.12 was from the

sale of livestock held for sale to customers in the

ordinary course of business. Your gains from the

sale of livestock, reported as sales of property other

than capital assets, has accordingly been decreased

by one-half of $3,923.12, or $1,961.56.
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(3) In your return you reported the sum of

$213.98 as your community portion of the net short-

term capital loss of the partnership Yellow Cab

Company of Seattle. It has been determined that

such reported loss was from the sale of property

other than capital assets and your reported income

from the sale of other than capital assets has ac-

cordingly been decreased by the amount of $213.98.

(b) It has been determined that during the year

1946, the marital community received payments

totaling $6,636.36 upon a contract purchased by you

from L. W. Hendrickson and that your community

share of the profits from such payments is in the

amount of $932.06 computed as follows:

Total proceeds S25,031.14 100.0000%

Cost 71,9104%

Profit 28.0896%

Payments received in 1946 $6,636.36

Profit realized in 1946—$6,636.36x28.0896% 1,864.13

50% Community 932.07

Taxable to you 932.06

(c) It has been determined that the marital com-

munity received partnership income for the calen-

dar year 1946 in the amount of $253,002.14 and

that your community share is $126,501.07 rather

than $128,762.95 as reported. Your reported part-

nership income has accordingly been decreased by

the amoimt of $2,261.88, computed as follows:

Corrected Income

Royce Brothers $ 5,989.42

Queen City Garage 3,014.96

The Gray Line Tours 12,598.66

Cloverhill Guernsey Farm (8,817.50)
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Corrected Income

Necanicum Fur Farm (2,082.98)

Yellow Cab Company of Seattle 116,565.17

Yellow Cab Company of Portland 125,734.41

Total partnership income as corrected S253,002.14

Community share, one-half 126,501.07

Reported 128,762.95

Decrease 2,261.88

111 tlio partnership return filed by the Yellow

Cab Company of Portland for the calendar year

1946, the distributive share of the ordinary net

income of the marital community was shown as

being in the amount of $121,723.76. It has now

been determined that the distributive share of the

marital commimity from such partnership is in

the amount of $125,734.41 computed as follows:

Ordinary net income as disclosed by return $243,447.51

Unallowable deductions and additional income:

(A) Depreciation $3,034.93

(B) Cost of partnership interest 4,986.38 8,021.31

Ordinary net income adjusted $251,468.82

Your distributive share 125,734.41

(A) It has been determined that the deprecia-

tion allowable on taxicabs is in the amoimt of $2,-

102.68 rather than $5,137.61 as claimed and the

ordinary net income of the partnership has been

increased accordingly in the amount of $3,034.93.

(B) On the ])asis of the facts and for the rea-

sons stated heretofore, it has been determined that

the sum of $4,986.38, charged to the partnership
)

operations for the year 1946 as compensation to

Charles W. Keffer and C. H. Luton was capital in
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nature and not deductible in computing partner-

ship income.

(d) In your return filed for the calendar year

1946, you reported the sum of $3,835.84 as being

your community share of capital gains. It has

been determined that your correct share of the cap-

ital gains of the marital community is in the

amount of $3,158.89 and your net income has there-

fore been decreased by the amount of $679.95, con-

sisting of the following adjustments:

(1) Capital gains from sale of livestock $(1,100.89)

(2) Capital loss from sale of livestock 980.78

(3) Yellow Cab Company of Portland ( 11.16)

(4) Yellow Cab Company of Seattle ( 445.68)

(5) Mathematical error ( 100.00)

Decrease $( 676.95)

(1) It has been determined that of the long-term

capital gains from the sale of livestock reported in

your return filed for the calendar year 1946, the

amount of $2,201.77 was from the sale of livestock

held for sale to customers in the ordinary course of

your business and is, therefore, ordinary income.

Your reported capital gains are therefore decreased

by the amount of 50% of such gains, or $1,100.89.

(2) It has been determined that of the long-term

capital losses from the sale of livestock reported in

your return filed for the calendar year 1946, the

; amount of $1,961.56 was from the sale of livestock

held for sale to customers in the ordinary course of

^your business and is, therefore, an ordinary loss.

^Your reported capital gains are therefore increased

by the amount of 50% of such losses, or $980.78.
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(3) It has been determined that your community

share of the long-term capital gains reported in

the ]iartnership return of Yellow Cab Company of

Portland is in the amount of $143.75, rather than

$154.91 as reported in your return filed for the

calender year 1946. Your reported capital gains

are therefore decreased by the amount of $11.16.

(4) In your return filed for the calendar year

1946, you reported as your community share of the

capital gains of the partnership Yellow Cab Com-

pany of Seattle, a net long-term capital gain of

$251.75 and a net short-term capital loss of $213.98.

It has been determined that the partnership real-

ized a net long-term capital loss of $3,199.25, of

which your distributive commmiity share is $407.91.

It has been further determined that the partnership

realized no short-term capital gains or losses. Net

capital gains have accordingly been decreased by

the amount of $445.68.

(5) In your returns filed for the calendar year

1946, you erroneously reported 50% of long-term

capital losses in the amount of $2,468.97 as being

$1,134.48 rather than $1,234.48. Your repoi^ed

capital gains are accordingly decreased by the

amoimt of $100.00.

Computation of Income Tax

Net income adjusted $108,046.15

Less: Excess of net long-term capital gain over net

short-term capital loss 3,158.89

Ordinary net income S104,887.26

Less: Exemptions 500.00

Balance subject to tentative tax $104,387.26
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Computation of Income Tax— (Continued)

Tentative tax 71,224.66

Less: 5% of tentative tax 3,561.23

Partial tax S 67,663.43

Plus: 50% of S3,158.90 1,579.45

Income tax liability % 69,242.88

Income tax liability as disclosed by return,

Account No. 3022247 - Washington 70,683.54

Overassessment in income tax $ 1,440.66

Taxable Year Ended December 31, 1947

Adjustments to Net Income

Net income as disclosed by return. Form 1040 $76,468.68

Unallowable deductions and additional income:

(a) Net gain from sale or exchange of

property other than capital assets $ 1,140.73

(b) Partnership income 11,197.22

(c) Other income 932.06 S13,270.01

Total $89,738.69

Non-taxable income and additional deductions:

(d) Capital gains 3,169.45

Net income adjusted $86,569.24

Explanation of Adjustments

(a) In your income tax return filed for the cal-

endar year 1947 you reported a net capital gain of

$2,281.47 from the sales of livestock purchased and

raised of which $1,140.73 was taken into account

under the provisions of Section 117(b) of the In-

ternal Revenue Code. One-half of such recognized

gains or $570.36 was reported in your return as

income taxable to you and the balance of $570.37

was reported as income in a separate return filed

by your wife Isabelle PI. Royce under Washington

Community Property Ijaw provisions. It has been
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determined that such reported gain was from sales

of livestock held for sale to customers in the ordi-

nary course of your business and is therefore tax-

able as ordinary income rather than as a capital

gain as reported. Your reported ordinary com-

mimity income has accordingly been increased by

$1,140.73.

(b) In your return for the calendar year 1947,

you reported the sum of $81,286.83 as your distribu-

tive share of income of certain partnerships in

which you were interested. The following tabula-

tion shows the names and addresses of such part-

nerships, your distributive share of incomes re-

ported as compared with the incomes as determined

by this office and the total increase as determined.

Income Income

Name of Partnership Reported As Corrected

Yellow Cab Company, Portland, Ore... $ 47,645.53 $ 62,678.02

Necanicum Fur Farm, Seaside, Ore (1,144.93) (1,144.93)

Deluxe Attractions, Portland, Ore (2,592.94) (2,592.94)

Cloverhill Guernsey Farm,

Medford, Ore ( 112.43) None

Royce Bros., Portland, Ore 4,502.06 4,154.20

Queen City Garage, Seattle, Wash 2,934.54 3,043.24

Gray Line Tours, Seattle, Wash 29,039.64 29,039.64

Yellow Cab Company, Seattle, Wash 82,932.39 89,790.87

Cloverhill Guernsey Farms,

Medford, Ore ( 633.20) None

Totals $162,573.66 $184,968.10

Community share—one-half $ 81,286.83 $ 92,434.05

Income reported 81,286.83

Increase $ 11,197.22

The adjustments of your income attributable to

the revision of partnership income of the Yellow



Commissioner of Internal Revenue 143

Cab Company of Portland are shown below:

Ordinary net income reported in partnership return.... S 95,297.06

Unallowable deductions and additional income:

(1) Depreciation $9,750.67

(2) Cost of partnership interest 2,908.60

(3) Taxes and licenses 9,899.71

(4) Repairs 7,500.00 30,058.98

Ordinary net income adjusted $125,356.04

Your distributive share of the above-adjusted income.. $ 62,678.02

(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $20,615.82

rather than $30,366.49 as claimed and the net in-

come of the partnership has been increased accord-

ingly in the amount of $9,750.67.

(2) On the basis of the facts and for the reasons

stated heretofore, it has been determined that the

sum of $2,908.60 charged to the partnership opera-

tion for the year 1947 as compensation to Charles

W. Keffer and C. H. Luton was capital in nature

and not deductible in computing partnership in-

come.

(3) It has been determined that the accrued

City 2% Cross Revenue Tax in the amount of $9,-

899.71 claimed as a deduction in the return filed

for the calendar year 1947 was being contested by

the partnership, and that the deduction is there-

fore unallowable.

(4) It has been determined that of the deduc-

tion claimed for repairs in the partnership return

filed for the calendar year 1947, the amount of $7,-

500.00 was incurred in preparing used cabs for

sale. Such expenditures are therefore capital in

nature and not deductible as an ordinary and neces-

sary business expense.
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(c) It has been determined that during the year

1947, you received payments totaling $6,636.36 on

a contract purchased from L. W. Hendrickson, and

that your community share of the profits from such

payments was in the amount of $932.06 computed

as follows:

Total Proceeds $25,031.14 100.0000%

Cost 18,000.00 71.9104%

Profit S 7,031.14 28.0896%

Payments received in 1947 $6,636.36

Profit realized in 1947, $6,636.36x28.0896% 1,864.13

50% Community 932.07

Taxable to you 932.06

(d) In your return filed for the calendar year

1947, you reported a net gain from sales or ex-

changes of capital assets in the amoimt of $13,-

168.55. It has been determined that you realized

a net gain from such sales or exchanges in the

amoimt of $9,999.10 and your net income has ac-

cordingly ])ecn decreased by the amount of $3,-

169.45, computed as follows:

Reported Adjusted

Livestock sales $ 570.36 None
Farm machinery 57.26 $ 57.26

Miscellaneous sales ( 72.59) ( 72.59)

Cloverhill Guernsey Dairy ( 397.98) None
Yellow Cab Company of Portland 5,928.66 5,224.33

Yellow Cab Company of Seattle 6,264.68 3,971.94

Gray Line Tours 347.89 347.89

Cloverhill Guernsey Farm 509.85 509.85

Necanicum Fur Farm ( 39.58) ( 39.58)

Totals $13,168.55 $ 9,999.10

Capital gains reported $13,168.55

Decrease $ 3,169.45
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It has been determined that the Yellow Cab Com-

pany of Portland understated its reported sales of

used taxicabs for the year 1947 in the amount of

$15,000.00. The reported income of the partnership

has accordingly been increased by $15,000.00 and

is reflected in the amount of $5,224.33 shown above

as your corrected distributive share of capital gains

from such partnership.

Computation of Income Tax

Net income adjusted $86,569.24

Less: Excess of net long-term capital gain over net

short-term capital loss 9,999.10

Ordinary net income S76,570.14

Less: Exemptions 500.00

Balance subject to tentative tax $76,070.14

Tentative tax 47,036.81

Less: 5% of tentative tax 2,351.84

Partial tax $44,684.97

Plus: 50% of $9,999.10 4,999.55

Income tax liability $49,684.52

Income tax liability as disclosed by return,

Account No. 6300017 - Washington 41,263.18

Deficiency in income tax $ 8,421.34

[Endorsed] : T.C.IJ.S. Filed Dec. 21, 1953.
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[Title of Tax Court and Docket No. 51528.]

ANSWER

Comes Now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to

the petition filed herein, admits, denies and alleges

as folloAvs:

1. Admits the allegations contained in para-

graph I of the petition.

2. Admits the allegations contained in paragraph

II of the petition.

3. Admits the allegations contained in paragraph

III of the i^etition.

4. Denies that he erred in his determination of

the deficiencies in income tax and penalty as shown

by the notice of deficiency from which the appeal

is taken. Specifically denies that he erred in the

manner and form as alleged in paragraph IV of

the petition.

5. (a) Admits the allegations contained in para-

graph V(a) of the petition.

(b) Admits the allegations contained in the first

two sentences of paragraph V(b) of the petition.

Denies the remaining allegations contained in para-

graph V(b) of the petition.

(c) Denies the allegations contained in para-

graph V(c) of the petition. Alleges that the nature

of the stock transaction including the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-



Commissioner of Internal Revenue 147

plained on pages 2 and 3 of Exhibit A attached to

the petition on file in this proceeding.

(d), (e), (f) and (g) Denies the allegations con-

tained in paragraph V(d), (e), (f) and (g) of the

petition.

(h) Admits the allegations contained in the first

sentence of paragraph V(h) of the petition. De-

nies the remaining allegations contained in para-

graph V(h) of the petition.

(i), (j) and (k) Denies the allegations con-

tained in paragraph V(i), (j) and (k) of the peti-

tion.

(1) Admits the allegations contained in para-

graph V(l) of the petition.

(m) Denies the allegations contained in para-

graph V(m) of the petition.

(n) Admits that on or about November 28, 1942

the petitioner and E. Royce purchased the partner-

ship interest of Charles Keffer and C. H. Luton

in the Yellow Cab Company of Portland, a part-

nership. Denies the remaining allegations con-

tained in paragraph V(n) of the petition.

(o) Admits the allegations contained in the first

sentence of paragraph V(o) of the petition. Denies

the remaining allegations contained in paragraph

V(o) of the petition.

(p) Admits the allegations contained in the first

two sentences of paragraph V(p) of the petition.

Denies the remaining allegations contained in para-

graph V(p) of the petition.
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((l) Admits the allegations contained in the first

sentence of paragraph V(q) of the petition. Ad-

mits that the amount of $9,899.71 was claimed by

the partnership as a deduction on its return for

the year 1947. Denies the remaining allegations

contained in paragraph V(q) of the petition.

(r) Admits that the respondent has disallowed

$7,500.00 of the expenses incurred in preparing cabs

for sale, which amount was claimed by the Yellow

Cal) Company of Portland, a partnership, as a de-

duction for the calendar year 1947. Denies the re-

maining allegations contained in paragraph V(r)

of the petition.

(s), (t) and (u) Denies the allegations contained

in paragraph V(s), (t) and (u) of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commissioner's deter-

mination of the deficiencies and penalty be ap-

proved.

/s/ DANIEL A. TAYLOR,
Chief Counsel,

Internal Revenue Service.

Of Coimsel: Wilford H. Payne, Associate Appel

late Counsel, John D. Picco, Special Attorney,

Internal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

i
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[Title of Tax Court and Docket No. 51529.]

PETITION
The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by

the Commissioner of Internal Revenue in his No-

tice of Deficiency (Bureau Symbols ARC-Ap:SF
Port:VEV:90D), dated the 28th day of September,

1953, and as a basis of his proceeding alleges as

follows

:

I.

The petitioner, B. Royce, is an individual resid-

ing in Vancouver, Washington. He is the surviv-

ing husband of and the duly qualified and acting

Executor of the Estate of Isabelle H. Royce, de-

ceased. The returns for the said Isabelle H. Royce

for the period involved were filed with the Collec-

tor of Internal Revenue in Tacoma, Washington.

II.

The Notice of Deficiency (a copy of which is

attached hereto and marked Exhibit A) was mailed

to the petitioner on September 28, 1953.

III.

The Commissioner determined a deficiency in in-

come tax for the years and in the amoim.ts as fol-

lows:

Sec. 294(d) (2)

Year Deficiency Penalty

1945 $31,913.80 $2,588.89

1946 11,435.22

1947 8,421.36

Totals '$51,770.38 $2,588.89
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of which the total amount is in controversy.

lY.

The determination of tax set forth in the said

notice of deficiency is based upon the following

errors

:

1. The respondent erred in including as peti-

tioner's share of commimity income in 1945 the sum

of $21,875.00, or any other amount, as income to

petitioner from the Oregon Motor Stages stock

transaction.

2. The respondent erred in determining addi-

tional community income to petitioner in 1945 in

the amount of $519.05, or any other amoimt, as

additional income from the Oregon Motor Stages

stock transaction.

3. The respondent erred in increasing petition-

er's community income in the year 1945 in the

amount of $2,951.55, in the year 1946 in the amount

of $2,201.76, and in the year 1947 in the amount

of $1,140.73, or any other amounts, from the sales

of livestock made in those years.

4. The respondent erred in increasing the peti-

tioner's partnership income in the year 1945 in

the amount of $10,612.61, or any other amount.

5. The respondent erred in increasing the deced-

ent's community share of capital gains from the

partnershi]) Yellow Cab Company of Portland, in

the amount of $10.96, or any other amount, for

the year 1945.

6. The respondent erred in increasing the peti-

tioner's commimity share of partnership income in
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the year 1946 by the amount of $13,173.30 and in

the year 1947 by the amount of $11,197.22, or any

other amounts.

(a) The respondent erred in determining that

the Yellow Cab Company of Portland, a partner-

ship, had claimed excessive depreciation in the

amount of $3,034.93 for the year 1946, and in the

amount of $9,750.67 for the year 1947, or any other

amounts.

(b) The respondent erred in determining that

payments made by the Yellow Cab Company of

Portland, a partnership, to Charles W. Keffer and

C. H. Luton in the amount of $4,986.38 for the

year 1946, and in the amount of $2,908.60 for the

year 1947, or any other amounts, are not deductible

in computing said partnership income for said

years.

7. The respondent erred in determining that pe-

titioner received taxable income in the amoimt of

$932.06 in the year 1946, and in the amount of

$932.06 for the year 1947, or any other amounts,

on the purchase of a lease by petitioner from L.

W. Hendrickson.

8. The respondent erred in increasing the peti-

tioner's community share of long-term capital gains

from the Yellow Cab Company of Portland by the

amount of $11.16, or any other amount, for the year

1946.

9. The respondent erred in determining that the

sum of $9,899.71, or any other amount, accrued as

a city revenue tax in the year 1947 by the Yellow
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Cab Company of Portland, a partnership, was un-

allowable as a deduction.

10. The respondent erred in determining that

the Yellow Cab Company of Portland, a partner-

ship, expended the sum of $7500.00 in preparing

used cabs for sale, and in disallowing said amount,

or any part thereof, as a deduction to the said

^partnership for the year 1947.

11. The respondent erred in asserting a penalty

in any amount under Section 294(d)(2), Internal

Revenue Code, or any other section.

Y.

The facts upon which petitioner relies as a basis

for this appeal are as follows:

(a) During all of the years involved herein, pe-

titioner, Isabelle H. Royce, was married to B.

Royce, and they resided in Vancouver, "Washing-

ton, and she reported her income for Federal in-

come tax purposes on the basis of a calendar year

and cash receipts and disbursements.

(b) During the year 1945 the said B. Royce and

a number of associates entered in the negotiations

with the then stockholders of Oregon Motor Stages

for the acquisition of the outstanding stock of said

corporation. There were outstanding at that time

750 shares of stock of said company and the price

upon which the negotiations were based was

$1,000.00 per share. The said B. Royce, Albert L.

Schneider, E. Royce, F. C. Niederkrome and R. T.

Jacob began preparations for the acquisition of

said stock, but Mr. L. R. Bentson of Vancouver,
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B. C, who is a relative of the said B. Royce, and

E. Royce, informed the group that he desired to

acquire a portion of the stock and agreed to and

did purchase 350 shares of said stock.

(c) In the acquisition of his stock Mr. Bentson

advised the group that his funds were in Canada

and were blocked, and that it would be necessary

for him to make arrangements to finance his pur-

chase. Accordingly, a loan was negotiated on his

behalf with the Portland Branch of the American

Business Credit Corporation. In the transaction,

petitioner B. Royce loaned his stock as an accom-

modation to be pledged with Mr. Bentson 's stock

as security for said loan, but B. Royce did not par-

ticipate in the negotiation of said loan and had no

obligation whatsoever for its repayment.

(d) After the conclusion of World War II in

August, 1945, Mr. Bentson became apprehensive

that the earnings of the corporation would be dras-

tically curtailed and that the investment would not

prove as profitable in the matter of liquidating his

obligation as he had anticipated at the time of its

purchase. Mr. Bentson then made an offer to the

corporation to surrender his 350 shares of stock

upon the corporation paying the interest on his obli-

gation and liquidating the loan from the said Port-

land Branch of the American Business Credit Cor-

poration. Upon the surrender of his shares of stock,

< Oregon Motor Stages issued to Mr. Bentson a check

ifor the sum of $350,000.00, which said check the

^ said Mr. Bentson delivered to the American Busi-

ness Credit Corporation in payment of his said

loan.
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(e) The said B. Royce did not receive any part

of said payment from Oregon Motor Stages, either

directly, indirectly or constructively, nor did he re-

ceive any benefit directly or indirectly from the

payment of the said sum to the said Mr. Bentson.

The value of B. Royce 's stock in said Oregon Motor

Stages was not enhanced in value by the surrender

of the stock of the said Mr. Bentson, but the

value thereof was, in fact, depreciated by the sur-

render of said stock by the said Bentson and the

distribution of the corporation's cash to him, and

the company's operations were curtailed thereby

thereafter.

(f) The cancellation or redemption or purchase

by Oregon Motor Stages was of all the stock of a

particular stockholder, Mr. Bentson, and he there-

after ceased to be interested in the affairs of the

corporation and neither Mr. Bentson or any other

member of the said group retained any beneficial

or other interest in said stock thereafter. Neither

Mr. Bentson nor any other member of the said

group realized any economic, taxable or other gain

of any character from the transaction. There was

no prorata or any other type of distribution from

the corporation to the stockholders.

(g) The facts as set forth in the immediately

preceding paragraphs above apply with equal force

and effect to the item of $519.05, included by the

respondent in petitioner's income for the year 1945

as an additional distribution from the Oregon

Motor Stages stock transaction to the petitioner.

(h) During each of the years herein involved,
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the petitioner and her said husband, B. Royce, op-

erated a farm in the State of Washington. The

principal function of the farm operation was for

the production of milk for bottle distribution and

the operation of the farm also included the pro-

duction of purebred Guernsey stock, which latter

production was primarily for the purpose of pro-

ducing milk cows to support the sale and distribu-

tion of milk.

(i) Before the preparation of their tax returns,

for each of the years in question, petitioner and her

husband, B. Royce, had their accountant prepare a

list of the livestock sold during the year. This list

indicated each individual animal sold, the date it

was acquired and whether or not it was an animal

intended for petitioner's herd or raised for sale in

the ordinary course of business. All animals culled

from the general herd as not being desirable ani-

mals to be included therein were treated as animals

held for sale in the ordinary course of business and

the profit realized therefrom was treated on all of

petitioner's returns as ordiuary income.

(j) The animals retained by petitioners as part

of their breeding herd constituted property used in

the trade of business of the petitioners, and the peti-

tioners treated the gain or loss on the sale of any of

these animals during the years herein involved, and

where the animals had been held for more than six

months, as being capital gain or capital loss trans-

actions. It was the practice of the petitioner and her

husband to hold the animals for substantially their

full period of usefulness prior to selling the same.
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(k) The respondent has not set forth the facts

which fonn the basis for the pui^ported increase in

partnership income in the amount of $10,612.61

made by liim in petitioner's income for the calendar

year 1945. Petitioner therefore alleges on informa-

tion and belief that the return as filed by her with

regard to the partnership income reported by her

was correct in every respect.

(1) For the years 1946 and 1947, the respondent

has determined that the Yellow Cab Company of

Portland, a partnership, claimed excessive deprecia-

tion in the amounts of $3,034.93 and $9,750.67, re-

spectively.

(m) The Yellow Cab Company of Portland, a

partnership, has for a number of years, followed

the consistent practice of using a straight line

method of depreciation and completely writing off

all of its taxicabs over a four year period. The de-

preciation claimed by the said Yellow Cab Com-

pany of Portland for said years constituted a rea-

sonable allowance for exhaustion, wear and tear (in-

cluding a reasonable allowance for obsolescence),

under normal circumstances.

(n) On or about the 28th day of November, 1942,

petitioner's husband, B. Royce, and E. Royce pur-

chased the partnership interest of Charles Keffer

and C. H. Tjuton in the Yellow Cab Company of

Portland, a partnership, for a cash consideration.

At the same time the partnership entered into a

profit-sharing agreement witli the said Charles '

Keffer and C. H. Luton, whereby each would be
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entitled to a certain percentage of the partnership

profits thereafter as long as it was mutually agree-

able that the said individuals continue in the em-

ployment of the partnership. The percentage of

profit pajrments made under these agreements were

properly deducted by the partnership in computing

its net income for the years herein involved.

(o) On or about December 6, 1945, petitioner's

husband, B. Royce, in consideration of the payment

by him of $18,000.00, acquired an assignment of the

balance due L. W. Hendrickson under his lease of

property to Burnside Realty, Inc., and of the bal-

ance to be due under the option to purchase said

property given to E. Royce. The assignment recited

that thirty-four payments of $553.03 per month were

then due from Burnside Realty, Inc., and the sum

of $6,555.65 *'on the date said option is closed."

Said option could not be closed until the year 1949,

if at all.

(p) The said B. Royce received payment from

Burnside Realty, Inc. under said assignment of

$6,636.36 in the year 1946 and the same amount in

the year 1947. Neither petitioner nor her husband,

B. Royce, reported any gain on the transaction

until B. Royce had recovered his investment of

$18,000.00, which did not occur until 1948. Peti-

tioner and B. Royce could not determine until the

year 1948 whether or not the rent payments would

be fully made and the option would be exercised and

thus whether any gain would be realized. The value

of B. Royce 's contract rights depended on uncer-

tain future payments.
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(q) During the calendar year 1947, the City of

Portland assessed a city 2% gross revenue tax in

the amount of $9,899.71 against the Yellow Cab

Company of Portland, a partnership. Tliis said

smn was accrued on the books of the Yellow Cab

Company of Portland in the year of 1947 and was

claimed by said partnership as a deduction on its

return for the said year, in accordance with the

method of accounting regularly employed in keep-

ing its books of account.

(r) The respondent has disallowed $7500.00 of the

repair expenses claimed by the Yellow Cab Com-

pany of Portland, a partnership, as a deduction for

the calendar year 1947, said disallowance being

based upon the theory that the said company made

capital expenditures of $100.00 per cab sold in that

year in preparing and painting each cab for sale.

(s) The Yellow Cab Company of Portland, a

partnership, maintains its own garage and staff of

mechanics and makes any and all repairs necessary

to its cabs therein. The repair and painting ex-

penses incurred by the said company represent re-

pairs required in the ordinary course of business,

and were charged to the accoimt of repairs and

maintenance in accordance with the method of ac-

counting regularly employed and established many
years before.

(t) The respondent has not set forth the facts

which form the basis for his increase of petitioner's

partnership income from the Yellow Cab Company

of Seattle, Washington for the year 1947, nor for

his increase in partnership income of petitioner
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from the Queen City Garage, Seattle, Washington.

Petitioner therefore alleges on information and be-

lief that the partnership income reported by her on

her return for said year correctly reflected the cor-

rect partnership income in said enterprises for said

year.

(u) Petitioner reported on her estimated tax for

the year 1945 the full amount of tax estimated

to be due and owing for said year and the penalty

proposed for the said year is without foundation.

Wherefore, petitioner prays that this Court may
hear this proceeding and determine that there is

no deficiency in income taxes for any of the years

1945, 1946 and 1947 and that petitioner is not sub-

ject to any penalties determined by the respondent,

or any part thereof.

/s/ R. T. JACOB
Of Counsel: Jacob, Jones & Brown.

Duly Verified.

EXHIBIT "A"
1112 Cascade Building, Portland 4, Oregon

September 28, 1953

ARC-AP:SF Port:YEV:90D

Estate of Isabelle H. Royce, Deceased,

Mr. B. Royce, Executor,

306 West 21st Street,

Vancouver, Wasliington.

Dear Mr. Royce:

You are advised that the determination of the
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income tax liability of the Estate of Isabelle H.

Royce, Deceased, for the taxable years ended De-

cember 31, 1945, 1946 and 1947, discloses deficien-

cies in the total amount of $51,770.38 and a pen-

alty of $2,588.89 as shown in the statement at-

tached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiencies mentioned.

Within 90 days from the date of the mailing of

this letter you may file a petition with The Tax

Court of the United States, at its principal ad-

dress, Washington 4, D. C, for a redetermination

of the deficiencies. In coimting the 90 days you may
not exclude any day unless the 90th day is a Satur-

day, Simday, or legal holiday in the District of

Columbia, in which event that day is not counted

as the 90th day. Otherwise Saturdays, Sundays, and

legal holidays are to be counted in computing the

90-day period.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Ap-

pellate, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite

the closing of your returns by permitting an early

assessment of the deficiencies, and will prevent the

accumulation of interest, since the interest period

terminates 30 days after receipt of the form, or
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on the date of assessment, or on the date of pay-

ment, whichever is earlier.

Very truly yours,

T. COLEMAN ANDREWS,
Commissioner.

By /s/ A. N. WILLIAMS,
Associate Chief, Appellate Division.

Enclosures: Statement Form 1276 Agreement Form
870.

VEVelenela

ARC-Ap:SF
Port:VEV:90D

STATEMENT
Estate of Isabelle H. Royce, Deceased

B. Royce, Executor,

306 West 21st Street,

Vancouver, Washington

Income tax liability for the taxable years ended

December 31, 1945, 1946 and 1947.

Sec. 294(d) (2)

Year Deficiency Penalty

1945 $31,913.80 $2,588.89

1946 11,435.22

1947 8,421.36

Totals $51,770.38 $2,588.89

In making this determination of the decedent's

income tax liability, careful consideration has been

given to the report of examination dated February

20, 1951, and to your protest dated August 17, 1951.

The 6% penalty for the substantial underestimate
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of estimated tax has been asserted for the taxable

year ended December 31, 1945, in accordance with

the provisions of section 294(d) (2) of the Internal

Revenue Code.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T. Jacob,

917 Public Service Building, Portland 4, Oregon,

in accordance with the authority contained in the

power of attorney executed by you.

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $103,416.14

Unallowable deductions and additional income:

(a) Dividends (Oregon Motor Stages).. S21.875.00

(b) Additional distribution (Oregon

Motor Stages) 519.05

(c) Farm loss 2,951.55

(d) Partnership income 10.612.61 35,958.21

Total S139,374.35

Non-taxable income and additional deductions:

(e) Capital gains $ 1,464.82

(f) Interest expense 467.47 1,932.29

Net income adjusted $137,442.06

Explanation of Adjustments

(a) It has been detennined that by reason of a

transaction whereby the Oregon Motor Stages ac-

quired 350 shares of its stock issued in the name of

L. R. Bontson, the marital community realized tax-

able community income in the amount of $43,750.00,

of which one-half, or $21,875.00, is taxable to de-

cedent.



Commissioner of Internal JRevenue 163

(b) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock, that that

corporation paid interest to the American Business

Credit Corporation and attorney fees in the respec-

tive total amounts of $8,054.80 and $2,135.41. With
respect to these simis, this office holds that to the

extent of $1,006.85 and $31.25, respectively, payment

of interest and attorney fees was in satisfaction of

a personal liability of B. Royce incurred in con-

nection with the transaction whereby he acquired

the stock of Oregon Motor Stages and is income

of the marital community. The decedent's reported

income has therefore been increased by $519.05,

being one-half of a total of $1,006.85 and $31.25.

(c) It has been determined that the farm loss of

the marital community for the calendar year 1945

was in the amount of $23,691.68 rather than $29,-

594.78 as reported in decedent's return, and de-

cedent's community share was therefore $11,845.84

rather than $14,797.39 as reported. The reported net

income has accordingly been increased by the

amount of $2,951.55. This increase consists of one-

half of the gains from the sales of livestock total-

ing $5,903.10, which this office holds was from sales

to customers in the ordinary course of business

rather than capital gains, as reported.

(d) It has been determined that the marital com-

munity received partnership income for the calen-

dar year 1945 in the amount of $252,484.63 and that

one-half of such sum, or $126,242.32 is taxable as
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decedent's separate income. The reported partner-

ship income in the amount of $115,629.71 has there-

fore been increased by the amount of $10,612.61.

(e) In the return filed by the decedent for the

calendar year 1945, recognized capital gains were

reported in the amoimt of $3,271.58. It has been

determined that the correct amount of capital gains

taxable to decedent is in the amount of $1,860.76 and

the reported net income has therefore been de-

creased by the amount of $1,464.82, such decrease

consisting of the following adjustments:

(1) Partnership capital gains $ 10.96

(2) Sales of livestock (1,475.78

Decrease ($1,464.82)

(1) It has been deteriTiined that decedent's com-

munity share of the capital gains from the partner-

ship Yellow Cab Company of Portland, Oregon, was

in the amount of $141.25, rather than $130.29 as

reported in decedent's 1945 return, and the reported

capital gains have accordingly been increased by

the amount of $10.96.

(2) In the return filed by the decedent for the

calendar year 1945, a net long-term capital gain

from the sale or exchange of livestock purchased or

raised was reported in the amoimt of $2,955.30, of

which one-half, or $1,477.65, was included as tax-

able income of decedent under the State of Wash-

ington community property law pro^^sions. It has

been determined that the correct amoimt of gains

from the sale of livestock was in the amount of



Commissioner of Internal Revenue 165

$7.49, of which 50%, or $3.75, is recognized and

that decedent's community share thereof is in the

amount of $1.87. The reported capital gains have

therefore been decreased in the amount of $1,475.-

78. See Item (c) above.

(f) It has been determined that of the amount of

$1,006.85 held under item (b) above to be taxable

income of the marital community, the sum of $467.-

47 is allowable as a deduction for interest paid in

computing decedent's income for the year 1945.

Taxable Year Ended December 31, 1945

Computation of Income Tax

Net income adjusted $137,442.06

Less: Excess of net long-term capital gains over net

short-term capital loss 1,806.76

Ordinary net income $135,637.30

Less: Normal tax exemption 500.00

Balance subject to normal tax $135,137.30

Normal tax—3% of $135,137.30 $ 4,054.12

Ordinary net income $135,637.30

Less: Surtax exemptions 500.00

Balance subject to surtax $135,137.30

Surtax 98,592.20

Partial tax $102,646.32

Plus: 50% of $1,806.76 903.38

Income tax liability $103,549.70

Income tax liability disclosed by return:

Account No. 3015686 - Washington 71,635.90

Deficiency in income tax $ 31,913.80
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Taxable Year Ended December 31, 1945— (Continued)

Penalty, section 294(d)(2), Internal Revenue Code—Year 1945:

Income tax liability as adjusted S103,549,70

Less: Withholding tax None

Paid on estimated declaration $60,401.60 60,401.60

Difference $ 43,145.10

Penalty (6% of $43,145.10) $ 2,588.89

Taxable Year Ended December 31, 1946

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $ 94,537.80

Unallowable deductions and additional income:

(a) Net gain from sale of other than

capital assets $ 26.23

(b) Partnership income 13,173.30

(c) Other income 932.07 14,131.60

Total $108,669.40

Non-taxable income and additional deductions:

(d) Capital gains 654.62

Net income adjusted $108,014.78

Explanation of Adjustments

(a) It has been determined that of the long-

term capital gains and losses reported in the de-

cedent's return, the net amoimt of $26.23 consti-

tutes ordinary income from the sale of other than

capital assets, and the reported income has been

increased accordingly by the sum of $26.23 com-

puted as follows:

(1) Gains from sale of livestock $2,201.77

(2) Losses from sale of livestock (1.961.56)

(3) Yellow Cab Company of Seattle ( 213.98)

Net increase $ 26.23

(1) In the return filed by the decedent for the
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calendar year 1946, long-term capital gains of the

marital community were reported from the sale of

livestock raised and purchased in the total amount

of $5,111.53, of which one-half was taxable to de-

cedent as community income. It has been determined

that of such sales the sum of $4,403.53 were sales

of livestock held for sale in the ordinary course of

business. The gains from the sale of livestock, re-

ported by decedent as sales of property other than

capital assets, has accordingly been increased by

one-half of $4,403.53, or $2,201.77.

(2) In the return filed by the decedent for the

calendar year 1946, long-term capital losses of the

marital commiuiity were reported from the sale of

livestock purchased in the total amount of $3,923.12,

of which one-half was decedent's community share.

It has been determined that the loss of $3,923.12 was

from the sale of livestock held for sale to customers

in the ordinary course of business. Decedent's gains

from the sale of livestock, reported as sales of

property other than capital assets, has accordingly

been decreased by one-half of $3,923.12, or $1,961.56.

(3) In the decedent's return filed for the calen-

dar year 1946 the sum of $213.98 was reiDorted as

her community portion of the net short-term capi-

tal loss of the partnership Yellow Cab Company of

Seattle. It has been determined that such reported

loss was from the sale of property other than capi-

tal assets and decedent's reported income from the

sale of other than capital assets has accordingly

been decreased by the amount of $213.98.

(b) It has been determined that the marital com-
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miinity received partnership income for the cal-

endar year 1946 in the amount of $253,002.14 and

that decedent's community share is $126,501.07

rather than $113,327.77 as reported. The reported

partnership income has accordingly been increased

by the amount of $13,173.30, computed as follows:

Corrected Income

Royce Brothers $ 5,989.42

Queen City Garage 3,014.96

The Gray Line Tours 12,598.66

Cloverhill Guernsey Farm ( 8,817.50)

Necanicum Fur Farm ( 2,082.98)

Yellow Cab Company of Seattle 116,565.17

Yellow Cab Company of Portland 125,734.41

Total partnership income as corrected $253,002.14

Community share, one-half S126,501.07

Reported 113,327.77

Increase $ 13,173.30

In the partnership return filed by the Yellow Cab

Company of Portland for the calendar year 1946,

the distri])utive share of the ordinary net income of

the marital community was shown as being in the

amount of $121,723.76. It has now been determined

that the distributive share of the marital community

from such partnership is in the amoimt of $125,-

734.41, computed as follows:

Ordinary net income as disclosed by return S243,447.51

Unallowable deductions and additional income:

(1) Depreciation $3,034.93

(2) Cost of partnership interest 4,986.38 8,021.31

Ordinary net income adjusted $251,468.82

Decedent's distributive share $125,734.41
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(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $2,102.68

rather than $5,137,61 as claimed, and the ordinary

net income of the partnership has been increased

accordingly in the amount of $3,034.93.

(2) The record shows that prior to August 1,

1942, Charles W. Keffer and C. H. Luton were the

owners of .659% and .906% interests, respectively,

in the partnership Yellow Cab Company of Port-

land. On or about that date, August 1, 1942, B.

Royce, and his brother, E. Royce, purchased the

interests of these individuals under an agreement

whereby, inter alia, each of the vendors was to re-

ceive 1% of the partnership net profits for a period

of five years.

During the year imder review, payments to them

were charged to partnership operation as compen-

sation. This office holds that payments made in

1946 totaling $4,986.38 made by the partnership un-

der the contract and in the manner referred to in

the preceding paragraph were capital in nature and

not deductible in computing partnership income.

(c) It has been determined that during the year

1946 the marital community received payments

totaling $6,636.36 upon a contract purchased by B.

Royce from L. W. Hendrickson, and that the de-

cedent^s community share of the profits from such

payments is in the amoimt of $932.07, computed as

follows

:

Total proceeds $25,031.14 100.0000%

Cost 818,000.00 71.9104%

Profit 28.0896%
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Payments received in 1946 S6,636.36

Profit realized in 1947—36,636.36x28.0896% Sl.864.13

50% Community $ 932.06

Taxable to decedent $ 932.07

(d) It has been determined that decedent's com-

munity share of capital chains for the calendar year

1946 is in the amount of $3,158.90 rather than $3,-

813.52 as reported in her return filed for the cal-

endar year 1946, and such repoi'ted capital gains

have accordingly been decreased by the amount of

$634.62, computed as follows:

(1) Capital gains from sale of livestock ($1,100.89)

(2) Capital loss from sale of livestock 980.78

(3) Yellow Cab Company of Portland 11.16

(4) Yellow Cab Company of Seattle ( 41-5.67)

(5) Mathematical error ( 100.00)

Decrease (S 654.62)

(1) It has been determined that of the long-term

capital gains from the sale of livestock reported

in decedent's return filed for the calendar year 1946,

the amount of $2,201.77 was from the sale of live-

stock held for sale to customers in the ordinary

course of business and is therefore ordinary income.

The decedent's reported capital gains are therefore

decreased by the amoimt of 50% of such gains, or

$1,100.89.

(2) It has been determined that of the long-term

capital losses from the sale of livestock reported

in decedent's return filed for the calendar year 1946,

the amount of $1,961.56 was from the sale of live-

stock held for sale to customers in the ordinary
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course of business and is therefore an ordinary loss.

The decedent's reported capital gains are therefore

increased by the amount of 50% of such losses, or

$980.78.

(3) It has been determined that decedent's com-

munity share of the long-term capital gains re-

ported in the partnership return of Yellow Cab

Company of Portland is in the amount of $143.75

rather than $132.59 as reported in her return filed

for the calendar year 1946. The reported capital

gains are therefore increased by the amount of

$11.16.

(4) In the return filed by the decedent for the

calendar year 1946, there was reported as her com-

munity share of the capital gains of the partnership

Yellow Cab Company of Seattle, a net long-term

capital gain of $251.75 and a net short-term capi-

tal loss of $213.98. It has been determined that the

partnership realized a net long-term capital loss of

$3,199.25, of which decedent's distributive commun-

ity share was $407.90, and that the partnership

realized no short-term capital gains or losses. The

reported net capital gains have accordingly been

decreased by the amount of $445.67.

(5) The decedent in her return filed for the cal-

endar year 1946, erroneously reported 50% of long-

term capital losses in the amoimt of $2,468.97 as

being $1,134.48, rather than $1,234.48. The reported

capital gains are accordingly decreased by the

amount of $100.00.
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Taxable Year Ended December 31, 1946

Computation of Income Tax

Net income adjusted S108,014.78

Less: Excess of net long-term capital gain over net

short-term capital loss 3,158.90

Ordinary net income $104,855.88

Less: Exemption 500.00

Balance subject to tentative tax $104,355.88

I

Tentative tax S 71,196.73

Less: 5% of tentative tax 3,559.84

Partial tax $ 67.636.89

Plus: 50% of 83,158.90 1,579.45

Income tax liability S 69,216.34

Income tax liability as disclosed by return:

Account No. 3022246 - Washington 57,781.12

Deficiency in income tax $ 11,435.22

Taxable Year Ended December 31, 1947

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $76,468.68

Unallowable deductions and additional income:

(a) Sales of other than capital assets $ 1,140.74

(b) Partnership income 11,197.22

(c) Other income 932.07 13,270.03

Total $89,738.71

Non-taxable income and additional deductions:

(d) Capital gains 3,169.45

Net income adjusted $86,569.26

Explanation of Adjustments

(a) In the income tax return filed by tlie dece-

dent for the calendar year 1947, she reported a net

ca])ital gain of $2,281.47 from the sale of livestock

purchased and raised, of which 50%, or $1,140.74,
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was taken into account under the provisions, of sec-

tion 117(b) of the Internal Revenue Code. One-half

of such recognized gain, or $570.37, was reported in

decedent's return as taxable income to her and the

balance of $570.36 was repoHed as income in the

separate return filed by B. Royce under Washing-

ton coimnunity property law provisions. It has been

determined that such reported gain was from sale

of livestock held for sale to customers in the ordi-

nary course of business and is therefore taxable as

ordinary income rather than as a capital gain as

reported. The reported ordinary community income

has accordingly been increased by $1,140.74.

(b) In the return filed by the decedent for the

calendar year 1947, she reported the siun of $81,-

286.83 as her distributive share of income of certain

partnerships. The following tabulation shows the

names and addresses of such partnerships, the de-

cedent's distributive share of incomes reported as

compared with the incomes as determined by this

office and the total increase as determined

:

Income Income

Name of Partnership Reported As Corrected

Yellow Cab Company, Portland, Ore... S 47,645.53 $ 62,678.02

Necanicum Fur Farm, Seaside, Ore (1,144.93) (1,144.93)

Deluxe Attractions, Portland, Ore (2,592.94) (2,592.94)

Cloverhill Guernsey Farm,

Medford, Ore ( 112.43) None
Royce Bros., Portland, Ore 4.502.06 4,154.20

Queen City Garage, Seattle, Wash 2,934.54 3,043.24

I Gray Line Tours, Seattle, Wash 29,039.64 29,039.64
' Yellow Cab Company, Seattle, Wash 82,932.39 89,790.87

Cloverhill Guernsey Farms,

- Medford, Ore ( 633.20) None

Totals S162,573.66 S184,968.10
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Community share—one-half $ 81,286.83 $ 92,484.05

Income reported 81,286.83

Increase $ 11,197.22

The adjustments of decedent's income attributa-

ble to the re\dsion of pai-tnership income of the

Yellow Cab Company of Portland are shoT\Ti below:

Ordinary net income reported in partnership return.... $ 95,297.06

Unallowable deductions and additional income:

(1) Depreciation $9,750.67

(2) Cost of partnership interest 2,908.60

(3) Taxes and licenses 9,899.71

(4) Repairs 7,500.00 30,058.98

Ordinary net income adjusted $125,356.04

Decedent's distributive share of the above-

adjusted income $ 62,678.02

(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $20,615.82

rather than $30,366.49 as claimed and the net in-

come of the partnership has been increased accord-

ingly in the amount of $9,750.67.

(2) On the basis of the facts and for the reasons

stated heretofore, it has been deteiToined that the

sum of $2,908.60 charged to the partnership o]iera-

tion for the year 1947 as compensation to Charles

W. Keffer and C. H. Luton was capital in nature

and not deductible m computing partnership in-

come.

(3) It has ])een detennined that the accrued City

2% Gross Revenue Tax in the amount of $9,899.71
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claimed as a deduction in the return filed for the

calendar year 1947 was being contested by the part-

nership, and that the deduction is tlierefore unal-

lowable.

(4) It has l^een determined that of the deduction

claimed for repairs in the partnership return filed

for the calendar year 1947, the amount of $7,500.00

was incurred in preparing used cabs for sale. Such

expenditures are therefore capital in nature and not

deductil>le as an ordinary and necessary business

expense.

(c) It has been determined that during the year

1947, B. Royce received payments totaling $6,636.36

upon a contract purchased by him from L. W. Hen-

drickson, and that the decedent's community share

of the profits from such payments was in the

amount of $932.70, computed as follows:

Total proceeds $25,031.14 100.0000%

Cost 18,000.00 71.9104%

I

Profit $ 7,031.14 28.0896%

Payment received in 1947 $6,636.36

Profit realized in 1947—$6,636.36x28.0896% $1,864.13

50% Community $ 932.06

Taxable to decedent $ 932.07

(d) In the return filed by the decedent for the

calendar year 1947, a net gain was reported from

sales or exchanges of capital assets in the amount of

$13,168.55. It has been determined that a net gain

from such sales or exchanges was realized in the

amount of $9,999.10, and the reported net income

has accordingly been decreased by the amount of

$3,169.45, computed as follows:
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Reported Adjusted

Livestock sales S 570.36 None

Farm machinery 57.26 $ 57.26

Miscellaneous sales ( 72.59) ( 72.59)

Cloverhill Guernsey Dairy ( 397.98) None

Yellow Cab Company of Portland 5,928.66 5,224.33

Yellow Cab Company of Seattle 6,264.68 3,971.94

Gray Line Tours 347.89 347.89

Cloverhill Guernsey Farm 509.85 509.85

Necanicum Fur Farm ( 39.58) ( 39.58)

Totals S13.168.55 S 9,999.10

Capital gains reported 13,168.55

Decrease S 3.169.45

Taxable Year Ended December 31, 1947

Computation of Income Tax

Net income adjusted $86,569.26

Less: Excess of net long-term capital gain over net

short-term capital loss 9,999.10

Ordinary net income $76,570.16

Less: Exemption 500.00

Balance subject to tentative tax $76,070.16

Tentative tax $47,036.83

Less: 5% of tentative tax 2,351.84

Partial tax $44,684.99

Plus: 50% of $9,999.10 4,999.55

Income tax liability $49,684.54

Income tax liability disclosed by return:

Account No. 300018 - Washington 41,263.18

Deficiency in income tax $ 8,421.36

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.
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[Title of Tax Court and Docket No. 51529.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits and denies as follows:

1. Admits the allegations contained in paragraph

I of the petition.

2. Admits the allegations contained in paragraph

II of the petition.

3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiencies in income tax and penalty as shown

by the notice of deficiency from which the appeal is

taken. Specifically denies that he erred in the man-

ner and form as alleged in paragraph IV of the

petition.

5. (a) Admits the allegations contained in para-

graph V(a) of the petition.

(b) Admits the allegations contained in the first

(two sentences of paragraph Y(h) of the petition.

1 Denies the remaining allegations contained in para-

: graph V(b) of the petition.

(c), (d), (e), (f) and (g) Denies the allegations

'Contained in paragraph V(c), (d), (e), (f) and (g)

of the petition.

(h) Admits the allegations contained in the first

sentence of paragraph V(h) of the petition. Denies

the remaining allegations contained in paragraph

V(h) of the petition.
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(i), (j) and (k) Denies the allegations contained

in paragraph V(i), (j) and (k) of the petition.

(1) Admits the allegations contained in para-

graph V(l) of the petition.

(m) Denies the allegations contained in para-

graph V(m) of the petition.

(n) Admits that on or about November 28, 1942

petitioner's husband, B. Royce, and E. Royce pur-

chased the partnership interest of Charles Keffer

and C. H. Luton in the Yellow Cab Company of

Poi-tland, a partnershixo. Denies the remaining alle-

gations contained in paragraph Y{n) of the peti-

tion.

(o) Admits the allegations contained in the first

sentence of paragi^aph V(o) of the petition. Denies

the remaining allegations contained in paragraph

V(o) of the petition.

(p) Admits the allegations contained in the first

two sentences of paragraph V(p) of the i:)etition.

Denies the remaining allegations contained in para-

graph V(p) of the petition.

(q) Admits the allegations contained in the first

sentence of paragraph V(q) of the petition. Admits

that the amount of $9,899.71 was claimed by the

partnership as a deduction on its return for tli(^

year 1947. Denies the remaining allegations con-

tained in paragraph V(q) of the petition.

(r) Admits that the respondent has disallowed

$7,500.00 of the expenses iaicurred by the Yellow

Cab Company of Portland, a partnership, in pre-

paring cabs for sale, which amount was claimed by
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the partnership as a deduction for the calendar year

1947. Denies the remaining allegations contained in

paragraph V(r) of the petition.

(s), (t) and (u) Denies the allegations contained

in paragraph V(s), (t) and (u) of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore si)ecifically adirdtted, qualified or

denied.

Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commissioner's deter-

mination of the deficiencies and penalty be ap-

proved.

/s/ DANIEL A. TAYLOR, WHP
Chief Counsel, Internal Revenue

Service.

Of Counsel : Wilford H. Payne, Associate Appellate

Counsel, John D. Picco, Special Attorney, In-

ternal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

[Title of Tax Court and Docket No. 51531.]

PETITION

The above named petitioners hereby petition the

above entitled Court for a redetermination of the

' deficiency set forth by the respondent in his Notice

;

of Deficiency (bureau Symbols ARC-Ap:SF Port:

[
VEV:90D) dated the 28th day of September, 1953,

:
and as a basis for this proceeding alleges as follows:
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I.

Petitioners are husband and wife residing in

Portland, ^lultnomah Coimty, State of Oregon, and

filed their Federal income tax returns for the year

involved herein mth the Collector of Internal Reve-

nue for the District of Oregon at Portland, Oregon.

II.

The Notice of Deficiency (a copy of which is at-

tached hereto and marked Exhibit A) was mailed to

the petitioner from Portland, Oregon, September

28, 1953.

III.

The amoimt and character of the alleged defi-

ciency is as follows:

Year Deficiency Sec. 29-4(d) (2) Penalty

1945 $66,977.56 $4,035.66

IV.

In arriving at the alleged deficiency the respond-

ent has committed the follo^ving errors:

1. He eiTed in including in petitioners' income

as dividends from Oregon Motor Stages the simi of

$87,500.00, or any sum whatsoever. 1
2. He further erred in including in petitioners'

income as an additional distribution from Oregon

Motor Stages or as income of any character the sum
of $2,076.02, or any smn whatsoever.

3. The respondent further erred in asserting a

penalty of $4,035.66, or any smn whatsoever, as set

out in said Notice of Deficiency for filing an under- '

estimate of estimated tax for the year in contro-

versy.
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V.

The facts upon which petitioners rely as a basis

for this appeal are as follows:

(a) Taxpayers were husband and wife living

together during the entire year 1945 and were enti-

tled to three additional exemptions by reason of

dependency, kept their records and reported in-

come on the basis of cash receipts and disburse-

ments.

(b) During the month of June, 1945, petitioner,

Robert T. Jacob, and other associates, entered into

negotiations with the then stocldiolders of Oregon

Motor Stages for the acquisition of the outstanding

stock of that company.

(c) During the negotiations, Mr. L. R. Bentson,

residing at 411 East 15th Street, North Vancouver,

B. C, an uncle of E. and B. Royce, came to Port-

land to visit his said nephews and while here

learned of the negotiations in progress. On several

occasions prior thereto, either while visiting in

Portland or during visits of the Royces in Vancou-

ver, Mr. Bentson had stated to his nephews that he

was desirous of acquiring an interest in some of

their business transactions and upon being told of

the pending negotiations, expressed a desire to i)ar-

ticipate.

(d) The desires of Mr. Bentson were communi-

cated to petitioner and other members of the group

and all consented to the entry into the pool by Mr.

Bentson. Shares of said stock were thereupon sub-

scribed for and paid for upon the basis of $1,000.00

per share as follows:
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No. of Shares Cost

E. Royce 145 S145,000.00

B. Royce 50 50.000.00

Fred C. Niederkrome 55 55,000.00

A. L. Schneider 50 50,000.00

Robert T. Jacob 100 100,000.00

L. R. Bentson 350 350,000.00

750 $750,000.00

(e) Prior to Mr. Bentson 's visit to Portland,

petitioner, Robert T. Jacob, had made arrange-

ments for the acquisition of additional shares of

said stock and he, of his own personal knowledge,

was acquainted with the fact that other members of

the negotiating group were making arrangements

for the acquisition of additional shares of said stock

and were in contact with men in Seattle and San

Francisco who desired to purchase some of said

stock, but when we were informed of Mr. Bentson's

desire to acquire shares, discontinued the arrange-

ments and we confinexi our activities to the acquisi-

tion of the shares of st-ock indicated above.

(f) Petitioner, Robert T. Jacob, was informed

at the time that the said Bentson had been a suc-

cessful mine operator in Alaska and that he was a

man of considerable means; that Canadian funds

were blocked l>ecause of the existence of war regu-

lations; that the said Bentson had a niece residing

in the City of Portland for whom he was desirous

of creating an estate in the United States ; that the

acquisition by the said Bentson of shares of stock

of Oi-egon ^fotor Stages appeared to him to afford a

desirable vehicle for the accomplishment of that

purpose; that he, the said Bentson, had been in-
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formed of the earnings and dividend record of the

said Oregon Motor Stages and was enthusiastic

over the possibilities of his being able to build up

the estate he desired for his said niece; and conse-

quently, he requested permission to enter the pool.

(g) That petitioner, Robert T. Jacol^'s acquaint-

ance with the said Bentson convinced him that the

said Bentson would be a desirable associate in the

ownership of the said stock and although petitioners

were willing, able and had made arrangements to

acquire additional stock, he acquiesced in Bentson 's

request to become a purchaser of said stock.

(h) That although petitioner, Robert T. Jacob,

surrendered his stock to the said Bentson to be

pledged as security for a loan obtained by the said

Bentson from the American Business Credit Cor[)o-

ration, he was not an obligor upon the note of the

said Bentson to said corporation, and received nO'

benefit therefrom either from the advancing of said

monies or from the later retirement: of said stock.

(i) On or about August or September, 1945, Mr.

Bentson offered to surrender his 350 shares of stock

to the corporation for the corporation's promise to

pay off his obligation to the American Business

Credit Corporation; that in accordance with tlie

proposal made by the said Bentson for the sur-

render of his stock he was motivated by the cessa-

tion of hostilities in World War II, and was under

apprehension that the profits and earnings of the

said Oregon Motor Stages would be curtailed and

that the dividend policy which he anticipated would

have partially provided funds for the liquidation of
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his said note would be discontinued. His proposal

contained the following statement:

"My object in desiiing to dispose of this stock is

that the sudden end of the war has made a gi'eat

difference in my plans, and on this account I desire

to be relieved of my obligation to the said American

Business Credit Corporation.'*

(j) That the value of petitioners' stock in said

Oregon Motor Stages was not enhanced in value by

the surrender of the stock of the said Bentson, but

the A'alue thereof was, in fact, depreciated by the

surrender of said stock by the said Bentson and the

distribution of the corporation's cash to him, and

the company's operations were curtailed thereby.

(k) The cancellation or redemption or purchase

by Oregon Motor Stages was of all the stock of a

particular stockliolder, Mr. Bentson, and he there-

after ceased to be interested in the affairs of the

corporation and neither Mr. Bentson nor any other

member of the said gi'oup retained any beneficial or

other interest in said stock thereafter. Neither Mr.

Bentson nor any other member of the said group

realized any economic, taxable or other gain of any

character from the transaction. There was no pro-

rata or any other t^^pe of distribution from the cor-

poration to the stockholders.

(1) That the payment of interest and attorneys

fees l)y Oregon Motor Stages was in payment of

obligations of the company and did not in any sense

represent a taxable distribution to or on behalf of

petitioners.

Wherefore, petitioners pray that the Court may
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hear and determine this their appeal and that it de-

clare petitioners' return for 1945 was correct and

that there is no deficiency in tax and/or penalty for

said year 1945.

/s/ GARTHE BROWN,
Counsel for Petitioners.

Of Counsel:

Jacob, Jones & Brown.

Duly Verified.

EXHIBIT "A"
U. S. Treasury Department

Office of the Regional Commissioner

Internal Revenue Service

1112 Cascade Building

Portland 4, Oregon

Sep. 28, 1953

In Replying Refer To: ARC-Ap:SF Port:VEV:

90D.

Mr. Robert T. Jacob

Mrs. Agnes C. Jacob

917 Public Service Building

Portland 4, Oregon

Dear Mr. and Mrs. Jacob

:

You are advised that the determination of your

income tax liability for the taxable year ended De-

cember 31, 1945, discloses a deficiency in the amount

of $66,977.56 and $4,035.66 in penalty, as shown in

|1 the statement attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiency mentioned.
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Within 90 days from the date of the mailing of

this letter you may file a petition with The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiency. In counting the 90 days you may not

exclude any day unless the 90th day is a Saturday,

Sunday, or legal holiday in the District of Coliun-

bia, in which event that day is not coimted as the

90th day. Otherwise Saturdays, Sundays, and legal

holidays are to be coimted in computing the 90-day

period.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite the

closing of your return by permitting an early as-

sessment of the deficiency, and will prevent the

accumulation of interest, since the interest period

tenninates 30 days after receipt of the form, or on

the date of assessment or on the date of payment,

whichever is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. N. Williams,

Associate Chief, Appellate Division.

Enclosures

:

Statement

Form 1276

Agreement FoiTn 870
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STATEMENT
Mr. Robert T. Jacob and Mrs. Agnes C. Jacob

Husband and Wife

917 Public Service Building

Portland 4, Oregon

Income tax liability for the taxable year ended

December 31, 1945.

Section 294(d) (2)

Year Deficiency Penalty

1945 $66,977.56 $4,035.66

In making this determination of your income tax

liability, careful consideration has been given to the

report of examination dated February 9, 1951, and

to your protest dated September 4, 1951.

The 6% penalty for the substantial underestimate

of estimated tax has been asserted in accordance'

with the provisions of Section 294(d) (2) of the In-

ternal Revenue Code.

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $ 16,586.72

Unallowable deductions and additional income:

(a) Dividends (Oregon Motor Stages).. $87,500.00

(b) Additional distribution (Oregon

Motor Stages) 2,076.20 89,576.20

Total $106,162.92

Non-'taxable income and additional deductions:

(c) Interest expense 1,869.86

Net income adjusted $104,293.06

Explanation of Adjustments

(a) The records of this office show that prior to
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July 2, 1945, you, E. Royce, B. Royce, Fred C. Nie-

derkrome and A. L. Sclmeider negotiated for the

purchase of the capital stock of Oregon Motor

Stages, Portland, Oregon, an Oregon corporation

engaged in the business of bus transportation. The

outstanding stock of that corporation then consisted

of 750 common shares, with a par value of $100.00

per share.

As a result of the negotiations referred to above,

on or about July 2, 1945, you and your associates

purchased shares of Oregon Motor Stages in the

number and at the cost shown below:

Shares Cost

E. Royce 145 S145,000.00

B. Royce 50 50,000.00

Robert T. Jacob 100 100,000.00

Fred C. Niederkrome 55 55,000.00

A. L. Schneider 50 50,000.00

Total 400 $400,000.00

In accordance with the plan adopted, the remain-

ing 350 shares of Oregon Motor Stages stock were

acquired in the name of L. R. Bentson, 411 E. 15th

Street, North Vancouver, B. C, an imcle of

E. Royce and B. Royce, in consideration of payment

of $350,000 cash. Such pajTiient was made from the

proceeds of a loan obtained by E. Royce acting for

you, himself and your above-named associates,

through the Portland Branch of the American Busi-

ness Credit Corporation, New York City, on a 90-

day note which was signed by E. Royce and L. R.

Bentson and which was collateralized by deposit of
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the entire 750 shares of stock of Oregon Motor

Stages.

On or about September 6, 1945, piirsnant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its own stock then standing in the name of L. R.

Bentson and issued its check to him in the siun of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit Cor-

poration in satisfaction of the 90-day note signed by

E. Royce and L. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did he at any

time acquire, any bona fide or actual beneficial in-

terest in the stock of Oregon Motor Stages.

It has been further determined that the accumu-

lated earnings and jorofits of Oregon Motor Stages

available for distribution as dividends during the

year 1945 was in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its cap-

ital stock, which were issued in the name of L. R.

Bentson, for the sum of $350,000.00, was consum-

mated at such a time and in such a manner as to

result in the realization of taxable income to you in

the amount of $87,500.00, such sum being that por-

|i tion of the: total sum of $350,000.00 which 100 shares

of stock of Oregon Motor Stages owned by you

bears to the total of 400 shares of such stock owned

by you, E. Royce, B. Royce, Fred C. Niederkrome

and A. L. Sclmeider.

(b) It has been further detennined that in con-
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nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that coi^poration paid interest to

the American Business Credit Corporation and at-

torney fees in the respective total amounts of

$8,054.80 and $2,135.41. AVith respect to these sums,

this office holds that to the extent of $2,013.70 and

$62.50 resi^ectively, the payment of interest and at-

torney fees was in satisfaction of your personal lia-

bility, incurred in comiection vnth the transactions

whereby you acquired the stock of Oregon Motor

Stages. Your re]X)rted income has, therefore, been

increased by $2,076.20.

(c) It has been determined that of the amount

of $2,013.70 heretofore held under item (b) above

to be taxable to you, the sum of $1,869.86 is allow-

able as a deduction for interest paid m 1945.

Computation of Income Tax

Net income adjusted S104,293.06

Less: Excess of net long-term capital gain over short-

term capital loss 639.76

Ordinary net income $103,653.30

Less: Normal tax exemption 500.00

Balance subject to normal tax $103,153.30

Normal tax—3% of $103,153.30 3,094.60

Ordinary net income $103,653.30

Less: Surtax exemptions 2,500.00

Balance subject to surtax $101,153.30

Surtax 68,346.44

Partial tax $ 71,441.04

Plus: 50% of $639.76 319.88

Income tax liability $ 71,760.92
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Computation of Income Tax— (Continued)

Income tax liability disclosed by return,

Account No. 3011423 4,783.36

Deficiency in income tax $ 66,977.56

Penalty, Sec. 294(d)(2), Internal Revenue Code

Income tax liability as adjusted $ 71,760.92

Less: Withholding tax None

Paid on Estimated declaration $4,500.00 4,500.00

Difference $ 67,260.92

Penalty (6% of $67,260.92) 4,035.66

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

[Title of Tax Court and Docket No. 51531.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits, denies and alleges as

follows

:

1. Admits the allegations contained in paragraph

I of the petition.

2. Admits the allegations contained in paragraph

II of the petition.

3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiency in income tax and penalty as shown
by the notice of deficiency from which the appeal is

taken. Specifically denies that he erred in the man-
ner and form as alleged in paragraph IV of the

petition.
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I5. (a) Admits the allegations contained in para-

graph V(a) of the i)etition, except that it is denied

that taxpayers were entitled to three additional ex-

emptions by reason of dependency.

(b) Admits the allegations contained in para-

graph V(]>) of the petition.

(c) Denies the allegations contained in para-

graph V(c) of the petition.

(d) Denies the allegations contained in para-

graph V(d) of the petition. Alleges that the nature

of the stock transaction including the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-

plained on pages 1 to 3, inclusive, of Exhil^it A
attached to the petition on file in this proceeding.

(e) to (1), inclusive. Denies the allegations con-

tained in Paragraph V(e) to (1), inclusive, of the

petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

Wherefore, it is prayed that the petitioners' ap- 1
peal bo denied and that the Commissioner's deter-

mination of the deficiency and penalty be approved.

/s/ DANIEL A. TAYLOR, WHP
Chief Counsel, Internal Revenue

Service.

Of Counsel : Wilford II. Payne, Associate Appellate

Couusel, John D. Picco, Special Attomey, In-

ternal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

j
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[Title of Tax Court and Docket No. 51533.]

PETITION
The above named petitioners hereby petition the

above entitled Court for a redetermination of the

deficiency set forth by the respondent in his Notice

of Deficiency dated the 28th day of September,

1953, and as a basis for this proceeding alleges as

follows

:

I.

Petitioners are husband and wife residing near

Clackamas, Clackamas Coim.ty, State of Oregon,

and filed their Federal income tax returns for the

years involved herein with the Collector of Internal

Revenue for the District of Oregon at Portland,

Oregon.

II.

The Notice of Deficiency (a copy of which is

attached hereto and marked Exhibit A) was mailed

to the petitioners from Portland, Oregon, under

date of September 28, 1953.

III.

The within controversy involves an asserted defi-

ciency in Federal income taxes and penalty for the

I years and in the amounts as set forth in the follow-

i ing schedule

:

Sec. 294(d) (2)

Year Deficiency Penalty

1945 $21,157.87 $1,102.38

1948 2,348.28

1949 722.40

Totals $24,228.55 $1,102.38
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IV.

In arrmng at his conclusions as set forth in said

Notice of Deficiency the respondent committed the

following errors:

A. As to the calendar year 1945

:

1. The respondent erred in including in petition-

ers' income the sum of $43,750.00, or any sum

whatsoever, as alleged dividends from Oregon Mo-

tor Stages.

2. The respondent further erred in including in

petitioners' income the sum of $1,038.10, or any

sum whatsoever, as an additional distribution from

the Oregon Motor Stages.

3. Respondent further erred in asserting a pen-

alty of $1,102.38, or any sum whatsoever, under the

provisions of Section 294(d)(2), or imder any other

section, of Internal Revenue Code.

B. As to the calendar year 1948

:

1. The respondent erred in including in petition-

ers' income the sum of $700.00, or any sum whatso-

ever, as additional capital gains.

2. The respondent further erred in including in

petitioners' income the sum of $9,182.40, or any

siun whatsoever, as income from the receipt of

shares of the capital stock of Alder Gold-Copper

Company.

C. As to the calendar year 1949

:

1. The respondent erred in including in petition-

ers' income the sum of $1,909.13, or any sum what-
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soever, as income from tlie receipt of shares of the

capital stock of Alder Gold-Copper Company.

V.

The facts upon which petitioners rely as a basis

for this proceeding are as follows:

a. During all of the years in question, petitioners

were husband and wife hving together and they are

entitled to credit for three additional dependents.

b. During the year 1945, petitioner, Albert L.

Schneider, and a number of associates entered into

•negotiation with the then stockholders of Oregon

Motor Stages for the acquisition of all of the capi-

tal stock of said corporation. There were outstand-

ing at that time 750' shares of stock of said company

and the price upon which negotiations were based

was $1,000.00 per share. Petitioner, Albert L.

Schneider, E. Royce, B. Royce, F. C. Niederkrome

and R. T. Jacob began preparations for the acquisi-

tion of said stock, but Mr. L. R. Bentson of Van-

couver, B. C, who was a relative of E. Royce and

B. Royce, informed the group that he desired to

acquire a portion of the stock and agreed to and did

purchase 350 shares of its stock.

In the acquisition of his stock, Mr. Bentson ad-

vised the group that his funds were in Canada and

were blocked, and it would be necessary for him to

make arrangements to finance his purchase. Accord-

ingly, a loan was negotiated on his behalf with the

American Business Credit Corporation. In the

transaction, I loaned my stock as an accommodation
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to be pledged with Bentson's stock as security for

said loan, but I did not participate in the negotia-

tion of said loan and had no obligation whatsoever

for its repayment.

After the conclusion of World War II in August,

1945, ^Ir. Bentson became apprehensive that the

eaiTiings of the corporation would be di*astically

curtailed and that the investment would not prove

as profitable in the matter of liquidating his obliga-

tion as he had anticipated at the time of its pur-

chase and, therefore, made an offer to the corpora-

tion to suiTender his 350 shares of stock upon the

corporation paying the interest on his obligation

and liquidating the loan from American Business

Credit Coi-poi-ation. Upon the siu-render of his

shai'es of stock Oregon Motor Stasres issued to him

a check for the sum of $.350,000.00, which said

check the said Bentson delivered to American Busi-

ness Credit Corporation in payment of his said

loan.

Neither petitioner, Albert L. Sclmeider, nor Ber-

tha Schneider, received any part of said payment,

either dii*ectly, indirectly, or constiiictively, nor

did they receive any benefit directly or indirectly

from the payment of said simi to the said Bentson.

c. The facts as set forth in paragraph b. above

apply ^vith equal force and effect to the item of

$1,038.10, included by the respondent in petitionei-s'

income as an ''additional distribution'' (Oregon

Motor Stages).

d. As to the "other income" alleged by the re-
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spondent to have been received by me in the years

1948 and 1949 on account of common shares of the

Alder Gold-Copper Company which was alleged to

have a fair market value of 10c for the year 1948

and 0.97614c per share in the year 1949, this stock

had no fair market value or other value whatso-

ever, at any time during the years of its receipt.

The company has operated consistently at heavy

losses and there was not a general market for said

stock.

e. As to the alleged capital gain, the stock in

question was acquired by petitioners in the year

1946 for the sum of $3,000.00 and sold in the year

1948 for the smn of $4,000.00, resulting in a net

gain of $1,000.00, 50% of which was reportable for

Federal tax purposes and this amount was reported

in the original return.

f. On petitioners' estimated tax for the year

1945, the full amount of tax estimated to be due and

owing was reported, and accordingly the penalty

proposed is without foundation.

Wherefore, petitioners pray that the Court hear

and detennine their appeal and that it declare that

the respondent committed the errors assigned herein

and that he erroneously increased petitioners' in-

come and erroneously asserted deficiencies against

petitioners for said years.

/s/ R. T. JACOB,
Coimsel for Petitioners.

Of Comisel

:

Jacob, Jones & Brown.

Duly Verified.
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EXHIBIT "A"

Regional

1112 Cascade Building

Portland 4, Oregon

Sep. 28, 1953

ARC-Ap:SF
Port:VEV:90D

Mr. Albert L. Sclineider

Mrs. Bertlia Schneider

Route 1, Box 235

Clackamas, Oregon

Dear Mr. and ^frs. Schneider:

You are ad\dsed that the determination of your

income tax liability for the taxable years ended

December 31, 1945, 1948 and 1949, discloses defi-

ciencies in the total amount of $24,228.55 and a

penalty of $1,102.38 as shown in the statement

attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiencies mentioned.

Within 90 days from the date of the mailing of

this letter you may file a petition ^^^th The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiencies. In counting the 90 days you may not

exclude any day unless the 90th day is a Saturday,

Sunday, or legal holiday in the District of Colum-

bia, in which event that day is not coimted as the

90th day. Otherwise Saturdays, Sundays, and legal

i
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holidays are to be coimted in computing the 90-day

period.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite

the closing of your returns by permitting an early

assessment of the deficiencies, and will prevent the

accumulation of interest, since the interest period

terminates 30 days after receipt of the form, or on

the date of assessment, or on the date of payment,

whichever is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. N. Williams,

Associate Chief, Appellate Division.

Enclosures:

Statement

Form 1276

Agreement Form 870

VEVelene la

STATEMENT
Mr. Albert. L. Schneider and Mrs. Bertha Schneider

Husband and Wife

Route 1, Box 235

Clackamas, Oregon

Income tax liability for the taxable years ended

December 31, 1945, 1948 and 1949.
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Sec.294((i)(2)

Year Deficiency Penaltv
•

1^5 $21,157.57 $1J02.38

1948 2;34S.2S

1949 722.40

Totals 824.22-.55 >l.ln2.38

In making tiiis determination of your income tax

liability, careful consideration has been given to the

report of examination dated February 7, 1951, and

to your protest dated August 22, 1951.

The 6^ penalty for the substantial underestimate

of estimated tax has been asserted for the taxable

year ended December 31, 1945, in ac<X)rdance with

the provisions of Section 294(d) (2) of the Internal

Revenue Code.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T. Jacob,

917 Public Service Building, Portland 4, Oregon, in

accordance with the authority contained in the

power of attorney executed by you.

Taxable Year Ended December 31, 1945

Adjastments to Net Income
Net loss as di5closed br return. Form 1040. $(2,070-58)
Unallowable deductions and additional income:

(a> Dividends (Ore^oo Motor Stages)- $43,750.00

(b) Additional distribution (Oregon

Motor Stages) 1,038.10

(c) Capital gains 936.67 45.724.77

Total $43,654.19

Non-taxable income and additional deductions:

(d) Interest $ 934.93

Net income as adjusted $42,719.26
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Explanation of Adjnstnionts

(a) The records of this office show that prior to

July 2, 1945, yoii, E. Royee, B. Royce, Robert T.

Jacob and Fred C. Niederkrome nesrotiated for the

purchase of the c<npit<il stock of OiTcron Motor

Stages, Poi-tland, Oi*eg'on, an Oi^egron corporation

enc:ae:ed in tlie business of bus traiisix>i*t<ation. The

outstandinc: stock of that coiix>ration then con-

sisted of 750 common shares, -with a pai- value of

$100.00 per share.

As a result of the nesrotiations referred to alx>Ye,

on or about July 2, 1945, you and your associate's

purchased sliares of Oresron Motor St^asres in the

number and at the cost shown below:

Shares Cost

E. Royce 145 S145.000.00

R. Royce 50 50.000.00

Robert T. Jacob 100 lOO.OcXI.OO

Fred C. Niederkrome 55 55.000.00

A. L. Schneider 50 50.000.00

Total 400 $400,000.00

In accordance with the plan adopted, the remain-

ing- 350 shares of Oregon Motor Stages stock weiv

acquired in the name of T.. R. Bentson, 411 E. 15th

Street, "N"orth Vancouver, ]>. C, an uncle of

B. Royce and E. Royce, in consideration of i'>ay-

ment of $350,000.00 cash. Such payment was made

from the proceeds of a loan obtained by E. Royce

acting for you, himself and your above-named asso-

ciates, through the Portland Branch of the Amer-

ican Business Credit Corporation, New York City,

on a 90-dav note which was signed bv E. Rovee and
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L. R. Bentson, and which was collateralized by de-

posit of the entire 750 shares of stock of Oregon

Motor Stages.

On or about September 6, 1945, pursuant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its owTi stock then standing in the name of L. R.

Bentson and issued its check to him in the simi of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit Cor-

]^oration in satisfaction of the 90-day note signed by

E. Royce and L. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did he at

any time acquire, any bona fide or actual beneficial

interest in the stock of Oregon Motor Stages.

It has been further determined that the accmnu-

lated earnings and profits of Oregon Motor Stages

available for distribution as di^ddends duiing the

year 1945 were in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its

capital stock, which were issued in the name of

L. R. Bentson, for the sum of $350,000.00, was con-

summated at such a time and in such a maimer as

to I'esult in the realization of taxable income to you

in the amount of $43,750.00, such sum l>eing that

portion of the total sum of $350,000.00 which 50

shares of stock of Oregon Motor Stages owned by

you ]>eai-s to the total of 400 shares of sucli stock

o^^^led by you, E. Royce, B. Royce, Robert T.

Jacob and Fred C. Niederkroma

I
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(b) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that corporation paid interest to

the American Business Credit Corporation and at-

torney fees in the respective total amounts of

$8,054.80 and $2,135.41. With respect to these siuns,

this office holds that to the extent of $1,006.85 and

$31.25, respectively, payment of interest and attor-

ney fees was in satisfaction of your personal liabil-

ity incurred in connection with the transaction

whereby you acquired the stock of Oregon Motor

Stages. Your reported income has, therefore, been

increased by $1,038.10.

(c) In your return filed for the calendar year

1945, you claimed the cost of 800 shares of Missouri

Pacific stock and 2100 shares of Chicago, Rock

Island and Pacific stock, in the respective amounts

of $400.00 and $1,050.00, as a loss from worthless

stock. It has been determined that this stock did

not become worthless in the calendar year 1945 and

that it was sold and a gain reported from such sale

in the income tax return filed by Albert. L. Schnei-

der for the year 1946. It has been further deter-

mined that in the calendar year 1945, you had a net

short-term capital gain from the sale or exchange

of capital assets in the amount of $405.99, rather

than a net capital loss of $530.68 as reported in

your return. Your net income has, therefore, been

increased by the amount of $936.67.

(d) It has been determined that of the amount
of $1,038.10, held imder item (b) above to be tax-
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able to you, the sum of $934.93 is allowable as a de-

duction for interest paid in 1945.

Computation of Income Tax

Net income adjusted $42,719.26

Less: Normal tax exemption 500.00

Balance subject to normal tax S42.219.26

Normal tax S% of S42,219.26 1,266.58

Net income adjusted $42,719.26

Less: Surtax exemptions 2,500.00

Balance subject to surtax $40,219.26

Surtax $19,891.29

Income tax liability $21,157.87

Income tax liability disclosed by return.

Account No. 7900027 None

Deficiency in income tax $21,157.87

Penalty, Section 294(d) (2) Internal Revenue Code

Income tax liability adjusted $21,157.87

Less: Withholding tax $ 912.00

Paid on estimated declaration 1,872.95 2,784.95

Difference $18,372.92

Penalty (6% of $18,372.92) $ 1.102.38

Taxable Year Ended December 31, 1948

Adjustments to Net Income

Net income as disclosed by return. Form 1040 $ 8,637.29

I'nallowable deductions and additional income:

(a) Capital gains $ 700.00

(b) Other income 9,182.40 9,882.40

Net income adjusted $18,519.69

Explanation of Adjustments

(a) In your roUwn filed for the calendar year
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1948, you reiDorted a long-term capital gain from

the sale of Bus Sales Agency stock in tlie amount

of $1,000.00, of which 50% or $500.00 was taken

into account under the provisions of Section 117(b)

of the Internal Revenue Code. It has been deter-

mined that the sales price of such stock was

$4,000.00, that the cost basis was in the amoimt of

$2,000.00 rather than $3,000.00 as reported, and

that you realized a gain from the sale in the amount

of $2,000.00, of which 50% or $1,000.00 is taken

into account. Your reported gain from such sale has

accordingly been increased by the amoimt of

$500.00.

It has iDeen further determined that the commis-

sion of $200.00 paid in the year 1948 upon the sale

of an airplane in 1947 and clauTied as a short-term

capital loss in your retum filed for ihe calendar

year 1948 is unallowable, such commission having

been claimed as a deduction in computing the loss

from the sale of such airplane, which was reported

in the return filed by Albert L. Schneider for the

calendar year 1947.

Your reported net capital gains have accordingly

been increased by the amount of $700.00.

(b) The records of this office show that during

the calendar year 1948 you received 91,824 shares

of the common stock of Alder Gold-Copper Com-
pany, having a fair market value of $.10 per share,

as compensation for services rendered by Albert L.

Schneider. In your return filed for the calendar

year 1948, you reported no income from this source.
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It is held that the receipt of such stock constitutes

taxable income to you, and your reported net in-

come for the calendar year 1948 is therefore in-

creased by the amount of $9,182.40.

Computation of Income Tax

Net income adjusted $18,519.69

Less: Exemptions (4xS600.00) 2,400.00

Income subject to tentative tax $16,119.69

One-half of such income if joint return 8,059.85

Tentative tax S 1,980.35

Tax reduction: S400.00 @ 17% $ 68.00

$1,580.35 @ 12% 189.64 257.64

Combined normal tax and surtax $ 1,722.71

Income tax liability—$1,722.71x2 3,445.42

Income tax liability disclosed by return.

Account No. 300510 1,097.14

Deficiency in income tax $ 2,348.28

Taxable Year Ended December 31, 1949

Adjustments to Net Income

Net income as disclosed by return $26,536.81

Unallowable deductions and additional income:

(a) Other income 1,909.13

Net income adjusted $28,445.94

Explanation of Adjustments

(a) The records of this office show that during

the calendar year 1949, you received 19558 shares of

the common st^ck of the Alder Gold-Copper Com-

pany, having a fair market value of $0.97614 per

shai-e, as compem^ation for services rendered by

Albert L. Schneider. In your return for the calen-
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dar year 1949 you reported no income from this

source. It is held that the receipt of such stock con-

stitutes taxable income to you, and your reported

net income for the calendar year 1949 is therefore

increased by the amount of $1,909.13.

Computation of Income Tax

Net income adjusted $28,445.94

Less: Exemptions (4x600.00) 2,400.00

Income subject to tentative tax $26,045.94

One-half of such income if joint return 13,022.97

Tentative tax $ 3,839.88

Tax reduction: $400.00 @ 17% $ 68.00

$3,439.88 @ 12% 412.79 480.79

Combined normal tax and surtax $ 3,359.09

Income tax liability—$3,359.09x2 6,718.18

Income tax liability disclosed by return,

Account No. 32719102 5,995.78

Deficiency in income tax $ 722.40

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

I

[Title of Tax Court and Docket No. 51533.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits, denies and alleges as

follows

:

1. Admits the allegations contained in parag]'a])h

I of the petition.

2. Admits the allegations contained in paragraph

II of the petition.
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It is held that the receipt of such stock constitutes

taxable income to you, and your reported net in-

come for the calendar year 1948 is therefore in-

creased by the amount of $9,182.40.

Computation of Income Tax

Net income adjusted $18,519.69

Less: Exemptions (4x8600.00) 2,400.00

Income subject to tentative tax $16,119.69

One-half of such income if joint return 8,059.85

Tentative tax $ 1,980.35

Tax reduction: $400.00 @ 17% $ 68.00

$1,580.35 @ 12% 189.64 257.64

Combined normal tax and surtax $ 1,722.71

Income tax liability—$1,722.71x2 3,445.42

Income tax liability disclosed by return.

Account No. 300510 1,097.14

Deficiency in income tax $ 2,348.28

Taxable Year Ended December 31, 1949

Adjustments to Net Income

Net income as disclosed by return $26,536.81

Unallowable deductions and additional income:

(a) Other income 1,909.13

Net income adjusted $28,445.94

Explanation of Adjustments

(a) The records of this office show that during

the calendar year 1949, you received 19558 shares of

the connnon stock of the Alder Gold-Copper Com-
pany, having a fair market value of $0.97614 per

share, as compensation for services rendered by

Albert L. Schneider. In your return for the calen-
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dar year 1949 you reported no income from this

source. It is held that the receipt of such stock con-

stitutes taxable income to you, and your reported

net income for the calendar year 1949 is therefore

increased by the amount of $1,909.13.

Computation of Income Tax

Net income adjusted $28,445.94

Less: Exemptions (4x600.00) 2,400.00

Income subject to tentative tax $26,045.94

One-half of such income if joint return 13,022.97

Tentative tax $ 3,839.88

Tax reduction: $400.00 @ 17% $ 68.00

$3,439.88 @ 12% 412.79 480.79

Combined normal tax and surtax $ 3,359.09

Income tax liability—$3,359.09x2 6,718.18

Income tax liability disclosed by return,

Account No. 32719102 5,995.78

Deficiency in income tax $ 722.40

\

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

[Title of Tax Court and Docket No. 51533.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits, denies and alleges as

follows

:

1. Admits the allegations contained in paragi'a]:)h

I of the petition.

2. Admits the allegations contained in paragTaph

II of the petition.
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3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiencies in income tax and penalty as shown

by the notice of deficiency from which the ai)peal is

taken. Specifically denies that he erred in the man-

ner and form as alleged in paragraph IV of the

petition.

5. (a) Admits the allegations contained in para-

graph V(a) of the petition, except that it is denied

that the petitioners are entitled to credit for three

additional dependents.

(b) Admits the allegations contained in the first

two sentences of paragraph V(b) of the petition.

Denies the remaining allegations contained in para-

graph V(b) of the petition. Alleges that the nature

of the stock transaction including the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-

plained on pages 2 and 3 of Exhibit A attached to

the petition on file in this proceeding.

(c), (d), (e) and (f) Denies the allegations con-

tained in paragraph V(c), (d), (e) and (f) of the

petition.

6. Denies generally and specifically each and
eveiy material allegation contained in the petition

not hereinl>efore specifically admitted, qualified or

denied.

Wherefore, it is prayed that the petitioners' ap
peal be denied and that the Commissioner's deter-

i
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mination of the deficiencies and penalty be ap-

proved.

/s/ DANIEL A. TAYLOR, WHP
Chief Counsel, Internal Revenue

Service.

Of Counsel : Wilford H. Payne, Associate Appellate

Counsel, John D. Picco, Special Attonaey, In-

ternal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

[Title of Tax Court and Docket Nos. 51491, 51526-

29, 51531, 51533.]

STIPULATION
It Is Hereby Stipulated and A^eed by and be^

tween the parties above named, appearing and act-

ing by and through their respective counsel of rec-

ord, as follows:
*****

11. In order to finance the purchase of the 350

shares transfeiTed to L. R. Bentson, a loan applica-

tion for that amount of money was made to Amer-

ican Business Credit Corporation, an Oregon cor-

poration, which corporation submitted it to its par-

ent company, American Business Credit Corpora-

tion, a Delaware corporation, for approval. Exhibit

A, not attached hereto but identified by the initials

of attorneys, John Picco and Randall S. Jones, is a

photostat copy of the minutes of a meeting of the

Executive Committee of the American Business

Credit Corporation, the Delaware corporation, held

on June 20, 1945, certified by the treasurer and as-

sistant secretary of said corporation, as shown in
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the certification attached thereto, at which meeting

said loan application was considered and acted

upon.

12. The said application for a loan of $350,000.00

was aj^proved ])y the parent company and the loan

was gi'anted by the Poi-tland l3ranch of the Amer-

ican Business Credit Coii:)oration. Exhil:)it 1 at-

tached hereto is the note dated July 2, 1945, given

in consideration for said loan.

13. The petitioners, Niederkrome, E. Royce,

B. Royce, Jacob and Selineider, each permitted the

shares of Oregon Motor Stages they had j)urchased

to be used as collateral for said loan of $350,000.00.

Exhibits 2, 3, 4, 5 and 6 are receipts signed by

L. R. Bentson for the certificates representing the

shares of said petitioners.

14. Exhibit B attached hereto is a photostat

copy of the check dated July 2, 1945, made payable

to L. R. Bentson and E. Royce, written by Amer-

ican Business Credit Coi-poration for $350,000.00 by

which said loan was made, which check was used to

purchase cashier's checks as per Exhi])it 7.

15. Exhibit 7 is an application for cashier's

checks purchased by L. R. Bentson, and Exhibit 8

is an application for cashier's checks purchased by

petitioners, E. Royce, B. Royce, Niederkrome and

Jacob.
* * * *

18. Pursuant to the resolution last mentioned the

coi-poration purchased and retired said 350 shares

of capital stock, and issued its check dated Sep-

tember 6, 1945, payable to L. R. Bentson, for $350,-

000.00. This check was endorsed by L. R. Bentson
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and delivered to American Business Credit Corpo-

ration in payment of its above-mentioned loan in

said amoimt. Attached hereto, marked Exhil^it 10,

is a photostatic copy of said check.
*****

22. On or about Jime 20, 1946 the petitioner

Niederkrome sold and transferred his stock in the

corporation to the petitioner Schneider, because the

Interstate Commerce Commission took the position

that he could not be on the boards of tv^o interstate

carriers and that he should give up his interest in

Oregon Motor Stages.

23. A special meeting of the Board of Directors

of the corporation was held in Portland, Oregon, on

July 9, 1946. Except for formal beginning and end-

ing, the following is a copy of the minutes of said

meeting

:

''The following Directors were present: E. Royce,

F. C. Niederkrome and Robt. T. Jacob.

The meeting was called to order by the President

who stated that it had been called for the purpose

of acting upon the resignation of P. C. Meder-

krome as Director and Treasurer. Mr. Niederkrome

advised that he had disposed of his stock in the

company to Mr. A. L. Schneider, and that he was

submitting his resignation in writing, which resig-

nation was dated Jime 20, 1946. After a discussion

of the matter, upon motion duly made and seconded,

the resignation of Mr. Mederkrome as Director and

Treasurer of the company was accepted and ordered

filed of record.

tThe
chair then announced that nominations for a
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new Director were in order. Upon motion duly-

made and seconded, A. L. Schneider was thereupon

elected as Director to serve imtil the next annual

meeting or until his successor is appointed."

24. The petitioner Xiederkrome has not been a

stockholder, officer or director of the corporation

since Jime 20, 1946. From the time the petitioners,

E. Royce, B. Royce, Jacob and Schneider acquired

their stock to the present time, they have continued

to be stockholders of the coi-poration, and for sev-

eral yeai^s l:>eo:inning July 2, 1945, E. Royce and

Jacob were officei-s and directoi*s of the cor[X)ration.

The petitioner, B. Royce, has never been either an

officer or director of the coi^poration. Schneider was

an officer and/or director for several years begin-

ning March 11, 1946.

25. On July 19, 1945 Oregon Motor Stages issued

its check, No. 7-60, in the amoimt of $4,315.07 which

is made payable to George W. Davidson, the then

Vice-President and General Manager of the Amer-

ican Business Credit Coii:)oration, PoHland.

George W. Davidson is now deceased. The amomit

of $4,315.07 was charged on the books of the corpo-

ration to account Xo. 4620 and represented the fi-

nance servicing fee charged hj Da^'idson on the

aforesaid loan of $350,000.00. Attached hereto as

Exhibit C is an invoice dated July 17, 1945 relating

to said finance sei-vicing fee. On Sex>tember 17, 1945

Oregon ^lotor Stages issued its check in the amoimt

of $3,739.73 which was made payable to the Amer-

ican Business Credit Corporation, Portland, for in-

terest due and o^\'ing on the aforesaid loan of $350,-
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000.00. Attached hereto as Exhibits D and E are

photostat copies of page 549 (dated July 20, 1945)

ajid page 595 (dated September 17, 1945) of the

cash receipts rei:>ort of the American Business

Credit Corporation showing the receipt by that cor-

poration of the amounts of $4,315.07 and $3,739.73.

Also attached hereto as Exhibits F and G are the

bank statement of American Business Credit Cor-

poration (in accoimt with the U. S. National Bank
for the month of September 1945) and an accoimt

entitled "Royce and Bentson" on the ledger sheet

of American Business Credit Corporation reflecting

the entries relating to the aforesaid loan of $350,-

000.00, and the payment of said loan together with

the interest and finance servicing fee.

* ?<• * * *

EXHIBITS

All the exhibits herein mentioned, except Exhibit

A, may be offered and received in evidence at the

trial of the above entitled cases without further

identification or authentication; subject, however,

to such objections as counsel makes thereto at the

trial on the ground of competency, relevancy, or

materiality. All said exhibits (except Exhibit A)
shall be considered as having been offered and

received in evidence in these cases unless objec-

tion is made thereto and the objection is sustained.

Exhibit A is not attached hereto. Said exhibit

may be offered in evidence at the trial of the above

entitled cases without further identification or au-

thentication, subject, however, to any and all other
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objections as counsel may make thereto at the trial

of said cases.

Additional Evidence

Each of the parties hereto reserves the right to

supplement the facts herein set forth with evidence

at the trial.

/s/ RANDALL S. JONES,
Counsel for Petitioners.

/s/ JOHN P. BARNES,
Chief Counsel, Internal Revenue Service, Counsel

for Respondent.

[Endorsed] : T.C.U.S. Filed May 14, 1955.

[Title of Tax Court and Docket Nos. 51526-7.]

SUPPLEMENTAL STIPULATION OF FACTS

The following supplemental stipulation of facts

was entered into by and betsveen the parties hereto,

by their respective attorneys of record, on May
20, 1955, in lieu of a deposition which originally

was to be taken pursuant to permission granted by

Judge Ernest H. VanFossan of The Tax Court of

the United States on May 16, 1955 in Portland,

Oregon at the conclusion of the hearing of Ezra

Royce, et al vs. Commissioner of Internal Revenue,

Docket Nos. 51491, 51526, 51527, 51528, 51529, 51531

and 51533. The facts stipulated below are true

and the same may be so considered and accepted by

the Court as offered in evidence by the parties:

1. Copy of agreement executed January 11, 1947
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by the petitioner E. Royce and certain individuals,

namely, Roy K. Magney and Harvey F. Stone, is

attached hereto and made a part hereof as Exhibit

45-SSSS.

2. Copy of escrow agreement executed March

18, 1947 by the petitioner E. Royce, Harvey F.

Stone and Roy K. Magney is attached hereto and

made a part hereof as Exhibit 46-TTTT.

3. Copy of statement of receipt and distribution

of common stock of Alder Gold-Copper Company
hj E. Royce, trustee, certified to by Roy K. Mag-

ney, secretary of Alder Gold-Copper Company, is

attached hereto and made a part hereof as Exhibit

47-ITUUU.

4. No shares of the common stock of Alder Gold-

Copper Company were received by the petitioner

E. Royce during 1947 and 1948, and the petitioner

E. Royce realized no income in respect thereof in

said years.

5. In 1949 the petitioner E. Royce received 134,-

148 shares of the common stock of Alder Gold-

Copper Company as compensation for services

rendered in connection with the agreements at-

tached hereto as Exhibits 45-SSSS and 46-TTTT.

The shares of common stock of Alder Gold-Copper

Company received by the petitioner E. Royce in

1949 had a fair market value in that year of $0.07%

per share or a total value of $10,061.10. The receipt

of this stock by the petitioner E. Royce constituted

taxable income to him in 1949 and is to be included

by him as ordinary income for that year.

6. The petition filed in Docket No. 51526 may
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be amended in such manner as may be necessary

to conform to the proof in the light of this supple-

mental stipulation of facts.

/s/ RANDALL S. JONES,
Attorney for Petitioners.

/s/ JOHN POTTS BARNES,
Chief Counsel, Internal Revenue Service, Attorney

for Respondent.

[Endorsed] : T.C.U.S. Filed June 1, 1955.

T. C. Memo. 1956-255

Tax Court of the United States

Fred C. Niederkrome, et al.,* Petitioners, vs. Com-

missioner of Internal Revenue, Respondent.

Docket Nos. 51491, 51526, 51527, 51528, 51529,

51531, 51533. Filed November 16, 1956.

MEMORANDUM FINDINGS OF FACT AND
OPINION

1. Held, L. R. Bentson was not a bona fide par-

ticipant in the transactions leading up to the acqui-

sition by petitioners of the stock of Oregon Motor

Stages and was not a bona fide stockholder in such

* Proceedings of the following petitioners are
consolidated herewith: E. Royce and Dora F.
Rovce, Docket No. 51526; Ezra Royce, Docket No.
51.527; B. Royce, Docket No. 51528"; Estate of Isa-

bel le H. Royce, Deceased, B. Royce, Executor,
Docket No. 51529; Robert T. Jacob and Agnes C.

Jacob, Docket No. 51531; and Albert L. Schneider
and Bertha Schneider, Docket No. 51533.
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company. Held, further, for failure of proof of

error, respondent's determination that the corporate

distributions by Oregon Motor Stages, in retire-

ment of 350 shares of its stock issued in the name

of L. R. Bentson and in payment of certain inci-

dental expenses, were made at a time or under such

circumstances as to be essentially equivalent to

dividends taxable to petitioners, is approved.

2. Payments by Burnside Realty, Inc., during

the years 1944 through 1949, under a certain lease

agreement with option to purchase held not to con-

stitute taxable income to E. Royce.

3. Held, the sum of $20,000 withdrawn by E.

Royce in 1945 from Hippodrome Amusement Com-

pany was not received by him as a loan.

4. Held, Dora F. Royce was not a bona fide part-

ner, for tax purposes, of the Yellow Cab Company
of Portland during the years 1944 through 1947

and of the Yellow Cab Company of Seattle during

the years 1945 through 1947.

5. Held, Emiice M. Royce, or the trust of which

she was beneficiary, was not, during the years in-

volved, a bona fide partner in the Yellow Cab Com-
pany of Seattle.

6. Held, the sales in 1947 by the Yellow Cab

Company of Portland of used taxicabs were under-

stated in the amount of $4,525.

Randall S. Jones, Esq., for the petitioners.

John D. Picco, Esq., for the respondent.

Van Fossan, Judge: Respondent determined de-

ficiencies in income tax of the petitioners for years

and in amounts as follows:
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Addition to Tax under

Year Deficiency Sec. 294(d) (2) Sec.293(b)

Fred C. Niederkrome. Docket No. 51491

1945 $ 32,348.48 8 1,940.07

E. Royce and Dora F. Royce, Docket No. 51526

1948 8 73.966.90

1949 35,145.26

Ezra Royce, Docket No. 51527

1944 8 74.286.82

1945 495,661.69 831,467.14

1946 143,714.83

1947 112,261.13 7,011.97 856,130.57

B. Royce, Docket No. 51528

1945 S 20.399.28 8 2,005.84

1947 8.421.34

Estate of Isabelle H. Royce, Deceased,

B. Royce, Executor, Docket No. 51529

1945 S 31,913.80 S 2,588.89

1946 11.435.22

1947 8.421.36

Robert T. Jacob and Agnes C. Jacob, Docket No. 51531

1945 S 66,977.56 8 4,035.66

Albert L. Schneider and Bertha Schneider, Docket No. 51533

1945 8 21.157.87 8 1.102.38

1948 2,348.28

1949 722.40

Three additional dockets initially involved in

these proceedings have been settled by stipulations

of the parties and decisions entered in accordance

"with such stipulations. The applicability of the

additions to tax determined by respondent under

section 294(d)(2), Internal Revenue Code of 1939,

for substantial underestimate of tax is now con-

ceded by the respective petitioners involved. Re-

spondent abandons his determination of the so-
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called fraud penalty for the year 1947 in Docket

No. 51527 and concedes the inapplicability thereof

to the petitioner therein. Various other issues

raised in the pleadings have also been settled by

stipulation and adjustments resulting therefrom

will be reflected in the Rule 50 recomputations con-

sequent herein.

Six issues remaining and submitted to the Court

for decision are:

(1) Whether the disbursements by Oregon Motor

Stages in 1945 from its surplus account, in retire-

ment of 350 shares of its stock and in payment of

certain incidental expenses, under circumstances

here present, constituted distributions essentially

equivalent to taxable dividends, within the scope

of section 115(g), Internal Revenue Code of 1939,

taxable to petitioners in Docket Nos. 51491, 51527,

51528, 51529, 51531 and 51533, or, in the alterna-

tive, to the petitioner in Docket No. 51527;

(2) "Wliether ceii:ain payments made by Burnside

Realty, Inc., during the years 1944 to 1949, inclu-

sive, constituted taxable income to petitioner in

Docket No. 51527;

(3) Whether the disbursement of $20,000 on De-

cember 28, 1945, from the Hippodrome Amusement

Company was received by petitioner in Docket No.

51527 as a dividend or as a loan;

(4) Whether, during the years 1944 through

1947, the co-petitioner in Docket No. 51526, Dora

F. Royce, was, for tax purposes, a bona fide mem-
ber of the partnerships doing business as Yellow

Cab Company of Portland and Yellow Cab Com-

pany of Seattle;
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(5) AVhother the minor daughter of petitioners

in Docket No. 51526 and petitioner in Docket No.

51527, or the trust of which she was beneficiary,

was, during the years 1945 through 1949, a bona

tide member for tax purposes of the partnership

doing business as Yellow Cab Company of Seattle;

(6) Whether the Yellow Cab Company of Port-

land, a partnership, imderstated its reported sales

of used taxicabs for the year 1947, and, if so, the

amount thereof.

General Findings of Fact

All stipulations of fact filed herein by the parties

are adopted and, by this reference, made a part

hereof.

The petitioner in Docket No. 51491 is Fred C.

Niederkrome, who, during the taxable year 1945,

was a resident of Portland, Oregon.

The i:>etitioners in Docket No. 51526 are Ezra

Royce and his wife, Dora F. Royce, who, during

the years 1944 through 1949, resided in Portland,

Oregon. Ezra Royce, sometimes called Roy Royce

and Avho will hereinafter be referred to as E. Royce,

is also the petitioner in Docket No. 51527.

B. Royce, who, during the years 1945 through

1947, was resident in Vancouver, "Washington, is

the petitioner in Docket No. 51528, and the estate

of his deceased wife, Isabelle H. Royce, is the peti-

tioner in Docket No. 51529.

The petitioners in Docket No. 51531 are Robert

T. and Agnes C. Jacob, husband and wife, who, dur-

ing 1945, the year involved therein, were residents

of Portland, Oregon.
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Albert L. Schneider and his wife, Bertha Schnei-

der, are the petitioners in Docket No. 51533. Dur-

ing 1945, 1948 and 1949, the taxable years involved

therein, Albeii; and Bertha resided in Clackamas

County, Oregon.

For the years respectively involved in the afore-

mentioned proceedings, all petitioners filed their in-

dividual or joint returns on a cash receipts and dis-

bursements method of accounting and on a calen-

dar year basis. In each case, such returns were

filed with the then collector of internal revenue for

the district of Oregon at Portland, except those re-

turns involved in Dockets numbered 51528 and

51529, which returns were filed with the then col-

lector of internal revenue for the district of Wash-

ington at Tacoma.

Issue 1.

Findings of Fact

The Oregon Motor Stages (hereinafter called

Stages) was organized as an Oregon corporation

in 1931, and in 1945 was the largest intrastate bus

company operating in Oregon. Stages operated its

motor busses as a public carrier pursuant to a per-

manent franchise under the rules and regulations

of the Interstate Commerce Commission. In June,

1945, the issued and outstanding capital stock of

Stages consisted of 750 shares of common stock

owned as follows:

250 shares by L. D. Jones

250 shares by T. D. Wilson

250 shares by R. W. Lemon or members

of his family.
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During April or May, 1945, Schneider, after con-

tacting the stockholders of Stages, advised E. Royce

that the stock of the corporation was for sale.

Promptly thereafter, E. Royce and Jacob entered

into discussions with various individuals and the

stockholders in regard to the purchase of the stock

based upon a price of $1,000 per share. As a result

of the negotiations, they and B. Royce, Nieder-

krome and Jacob expressed a willingness to pur-

chase a total of 400 shares. Negotiations were con-

ducted with other indi\dduals concerning the pur-

chase of the remaining 350 shares of the stock.

They were financially able to acquire the shares

])ut declined to participate in the venture. Con-

sideration of giving Stages an option to purchase

the 350 shares developed at that time to the point

of drafting an agreement for that purpose. Dur-

ing the middle or latter part of June, 1945, L. R.

Bentson visited Portland and was consulted about

the venture.

Bentson, born in 1869, was an American citizen

and resided in Canada after 1906. He was an uncle

of E. Royce, B. Royce and Fannie Orsen, whom he

visited about once a year during a stay of 4 or 5

days in Portland.

Bentson was not a man of expensive habits or a

lavish spender. He and his wife lived modestly in

a small house in Vancouver, B.C., which was valued

at $4,200 at the time of his death in April, 1950.

He left an estate of $33,673.06 to Fannie Orsen.

He owned a house and garage in Vancouver, which

he rented in 1945 for $20 and $12 per month,



Commissioner of Internal Revenue 223

respectively. Bentson invested small amounts of

money in Canadian securities and made regular

small deposits to his bank account, which, on Aug-

ust 14, 1945, aggregated $6,539.42. Wliat funds

he had were said to be blocked by wartime re-

strictions in Canada.

Prior to June 20, 1945, application for loan of

$350,000 was made by E. Koyce to American Busi-

ness Credit Corporation, an Oregon corporation

doing business in Portland, Oregon, (hereinafter

sometimes called ABC-Portland). The application

was duly submitted to the parent company, Ameri-

can Business Credit Corporation (Jiereinafter some-

times referred to as ABC-Delaware), a Delaware

corporation, at its offices in New York City, for

approval. ABC-Portland was dissolved or aban-

doned about 1949 and its records transferred to the

main office of the parent company in New York.

The application for loan of $350,000 was considered

by the Executive Committee of the parent company

on June 20, 1945, the pertinent portion of the min-

utes of which committee reads as follows:

Mr. Davidson and Mr. Ebe then submitted an ap-

plication on behalf of ABC-Portland. A grouj) of

outstanding individuals in Portland, headed by

Messrs. Barney & Roy Royce and Robert Jacob,

desire to purchase the entire capital stock of Ore-

gon Motor Stages, largest intra-state bus company

operating in Oregon. Capital stock consists in all

of 750 shares Conunon, par value $100.00 per share,

book value $537.00 per share. The stock is to be

acquired for a price of $750,000. The purchasers
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intend to buy 400 shares for $400,000, with their

ovm funds. They ask that we extend a line of credit

of $350,000, the balance of the purchase price of

the Oregon Motor Stages stock. We are asked to

lend Mr. Roy Royce, personally, the sum of $350,-

000, on his note, to be secured by all of the capital

stock of Oregon Motor Stages. Our loan to be

repaid in 90 days or adjusted as conditions war-

rant. Mr. R. Royce 's personal statement reflects a

net worth of $1,366,000.00. Retiring stockholders

will guarantee to R» Royce and his associates that

the worth of Oregon Motor Stages is not less than

the figure shown on the company's 4/30/45 state-

ment. A fee of $5,000 plus 5% per annum on cash

for every 90 days is charge contemplated.

The Conunittee reviewed in detail the financial

condition of Oregon Motor Stages as of 12/30/44

and 4/30/45 and its operating results for 1944. Mr.

Davidson was questioned in respect to the proposed

transaction and Mr. Dick's opinion was received.

After consideration and full review, the Committee

unanimously approved the credit line requested,

subject to ap]iroval of coimsel, and the sollowing

[sic] stipulations:

1. Subject to imanimous approval of full Port-

land Committee.

The sale and purchase of the 750 shares of capi-

tal stock of Stages was consummated on July 2,

1945, at which time the former shareholders trans-

ferred 750 shares of stock in such manner that each

of the petitioners next named and L. R. Bentson re-
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ceived certificates for the number of shares indi-

cated after their respective names:

Niederkrome 55

E. Royce 145

B. Royce 50

Robert T. Jacob 100

A. L. Schneider 50

L. R. Bentson 350

Total 750

All of the certificates of stock received by the

persons named above were immediately endorsed

in blank and turned over to a representative of

ABC to secure the loan from tliat company of

$350,000, Bentson giving his receipt to each of the

others for their respective stock certificates, "such

stock being loaned to me to be pledged to American

Business Credit Corporation as collateral to loan

this day made to me for the purchase of Three

Hundred Fifty (350) shares of the common capital

stock of said company." On the same date, July

2, 1945, ABC issued its check for $350,000 payable

to L. R. Bentson and E. Royce. The payees in turn

executed a note dated July 2, 1945, in the amount

of $350,000, secured by all of the capital stock of

Stages, and reading as follows:

$350,000.00 Portland, Oregon, July 2, 1945.

On or before ninety (90) days after date, for

value received, we, jointly and severally, promise to

pay to the order of American Business Credit Cor-

poration Three Hundred Fifty Thousand and
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no/100 ($350,000.00) Dollars, with interest from

date hereof, payable monthly on the first day of

each month hereafter, at the rate of 5 per cent per

annum. Principal and interest payable in lawful

money of the United States of America at the of&ce

of American Business Credit Corporation, Pacific

Building, Portland, Oregon; and as collateral se-

curity for the payment of this note we, jointly and

severally, herewith deposit and pledge with said

American Business Credit Corporation 750 shares

of the capital stock of Oregon Motor Stages, an

Oregon corporation, evidenced by the following

certificates: certificate 72 for 145 shares; certificate

73 for 100 shares; certificate 74 for 55 shares; cer-

tificate 75 for 50 shares; certificate 76 for 50 shares

and certificate 77 for 350 shares; and we, jointly

and severally, empower said American Business

Credit Corporation, with option as to time and

manner, to collect or sell and deliver all or any part

of said capital stock and the certificates evidencing

the same, with or without notice to us, or either of

us, and to apply the proceeds thereof to the pay-

ment of this note with all interest due thereon,

and to the payment of all expenses attending the

sale or protesting of the said collateral; and in

case the proceeds of the sale of said collateral

shall not cover the principal, interest and expenses

we, jointly and severally, promise to pay the defi-

ciency foi-thwith after such sale; and in case suit

or action is commenced to collect this note or any

portion thereof, we, jointly and severally, promise

to pay such additional sum as the court may ad-
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judge reasonable as attorney's fees in any such

suit or action.

/s/ L. R. Bentson

/s/ E. Royce

On July 17, 1945, George W. Davidson, manager

of ABC-Portland, billed Stages for $4,315.07, an

amount which represented the ABC servicing fee

for financing the loan, the invoice reading as fol-

lows:

Portland, Oregon, July 17, 1945

Oregon Motor Stages

506 S.W. Mill Street

Portland, Oregon

In account with

Geo. W. Davidson

Pacific Bldg.

To services rendered

Fee $4,315.07

Approved for Voucher July

Charge to 4620

Credit to

Approved for Payment

O.K.

/s/ E. Royce

On July 19, 1945, Stages issued its check. No. 7-60,

in the amount of $4,315.07, payable to George W.
Davidson of ABC, in payment of the above invoice.

The payment was charged to account No. 4620, an

expense account, on the books of Stages.

Two months later, on or about August 31, 1945,

Stages received a letter dated August 31, 1945,

signed by L. R. Bentson, reading as follows:
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Vancouver, B. C.

August 31, 1945

Oregon Motor Stages,

Portland, Oregon

Gentlemen

:

I hereby offer to sell to Oregon Motor Stages my
Three Hundred Fifty (350) shares of stock in the

Company for cash at the price of One Thousand

Dollars ($1,000.00) per share, total price Three

Hundred Fifty Thousand Dollars ($350,000.00).

You are to have thirty days in which to close the

transaction, but it is understood between us that

you will make every reasonable effort to do so

within a lesser time.

I represent and warrant that my 350 shares of

stock are free and clear of encumbrances, save and

except for a note in the sum of $350,000.00 payable

to the American Business Credit Corporation and

the transfer will ])e made upon the sole condition

that your Company assume and pay the amoimt of

interest that is due and owing from me to said

corporation on account of this note.

My object in desiring to dispose of this stock is

that the sudden end of the war has made a great

difference in my plans, and on this account I desire

to be relieved of my obligation to the said Ameri-

can Business Credit Corporation.

Veiy truly yours,

/s/ L. B. Bentson

August 31, 1945.
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The above offer is hereby accepted.

Oregon Motor Stages

/s/ By E. Royce,

President.

In drafting the foregoing letter, the place of the

addressor in the letterhead was first typed in as

"Vancouver, Washington," then the word "Wash-

ington" was erased and "B.C." substituted in its

place.

A joint and special meeting of the stockholders

and directors of Stages was held on September 5,

1945, at which time such letter was considered.

Bentson was one of the stockholders present at the

meeting, the minutes of which meeting read in part

as follows:

The President, E. Royce, presided and Secretary

Robert T. Jacob kept a record of the proceedings.

Consideration was then given to the written offer

of stockholder, L. R. Bentson, datfed August 31,

1945, copy of which is attached to these minutes.

The president then canvassed each and every

stockholder present, either in person or by proxy,

and each and every share of stock present, either

in person or by proxy, except the 350 shares owned

by stockholder, L. R. Bentson, expressly waived

the right to sell their shares to the corporation.

p Thereupon consideration was given to the applic-

able Oregon statutes and the balance sheet of the

Company as at August 31, 1945 which the Presi-

dent submitted to the meeting was inspected, and

thereupon the following resolutions were adopted

by the unanimous vote of 400 shares of stock of the
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Company, stockholder L. R. Bentson, at his request,

being excused from voting

:

Whereas, express power is given in the Articles

of Incorporation of this Company to purchase its

own stock; and

Whereas, this Company has a surplus substan-

tially exceeding $350,000.00, and it is to the best

interests of the Company to use $350,000.00 of such

surplus to retire 350 shares of its issued and out-

standing capital stock at a price of $1,000.00 per

share and to use $350,000.00 of such surplus for

such purpose; and

A^Hiereas, such purchase may be made without in-

jury to the existing creditors and all of the stock-

holders of the Company, except stockholder L. R.

Bentson, have waived their priority and have con-

sented that the 350 shares belonging to L. R. Bent-

son shall be so purchased and retired; and

Whereas, said stock so purchased should be can-

celled and the capital stock of the Company reduced

in the amount of $35,000.00, Now, Therefore,

Be It Resolved: That this Company shall pur-

chase and retire 350 shares of stock belonging to L.

R. Bentson at the price of $1,000.00 per share out

of its surplus, and that the stock so purchased shall

be cancelled; and

Further Resolved: That the capital stock of this

Company be reduced from $75,000.00, divided into

750 shares of the par value of $100.00 each, to $40,-

000.00 divided into 400 shares at the par value of

$100.00 each, and that the Secretary be and he is

hereby instructed and directed to file with the
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Corporation Commissioner of Oregon an appropri-

ate certificate and affidavit of such reduction in cap-

ital stock, as required by law.

There being no further business to come before

the meeting, it was duly adjourned.

On September 6, 1945, Stages purchased and re-

tired 350 shares of capital stock, and on the same

date issued its check in the amoimt of $350,000,

payable to L. R. Bentson. The check was endorsed

by Bentson and delivered to ABC-Portland in pay-

ment of the loan. The payment of $350,000 was

recorded on the books of Stages as a debit to sur-

plus of $315,000 and a debit to capital stock of

$35,000. On September 17, 1945, Stages issued its

check in the amount of $3,739.73 to ABC-Portland,

for interest due and owing on the loan of $350,000.

This payment was charged to interest expense on

the books of Stages. On April 2, 1946, the corpora-

tion commissioner of the State of Oregon issued

to the corporation its certificate of decrease in the

capital stock of the corporation from an authorized

capital stock of $75,000 to an authorized capital

stock of $40,000.

Bentson did his own bookkeeping. In his day

book Bentson listed in detail items of income and

expense, and purchase and sale of securities. It

contained numerous entries on stocks purchased and

sold by him during the ensuing years, including the

year 1945. It did not contain any entries reflecting

the purchase or sale of Stages stock in 1945.

L

Bentson was neither an officer nor a director of
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Stages, and he did not participate in the operation

of the corporation. Schneider was general manager,

vice president and director, and the only one who

was actually active in the company's affairs. Jacob

was secretary and director. E. Royce was president

and director. Niederkrome was treasurer and di-

rector. E. Royce, Jacob and B. Royce paid for their

Stages stock out of their own funds. Schneider

paid for his 50 shares with his own money, al-

thougli E. Royce advanced him $50,000 for the

purpose for a few days. E. Royce advanced Nieder-

krome $55,000 for his 55 shares, and Niederkrome

gave him a note for $55,000. On Jime 20, 1946,

Niederkrome transferred his 55 shares to Schneider

at the same price. Schneider paid several thousand

dollars on account of the stock and gave a note to

E. Royce for the balance. Niederkrome 's unpaid

note to E. Royce was cancelled, and Schneider's

note remained impaid until the subsequent liquida-

tion of Stages, when a compensatory offset was

made against it as among the stockholders.

During the respondent's investigation, Nieder-

krome confided to respondent's agents that he

thought the corporation had obtained the loan from

ABC. When the stock in the name of Bentson was

offered for sale to Stages on August 31, 1945, no

serious effort was made to interest other purchasers

in buying the stock. The availability of the Stock

for sale in September of 1945 was communicated by

vSchneider to one of the individuals foiTnerly in-

terested in buying it and Schneider was informed

by this individual that he was no longer interested.
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Stages was in good financial condition in 1945

and had a very fine earning record. It had paid

substantial dividends in the years prior to 1945. Al-

though its bus equipment was becoming somewhat

worn, due to the wartime conditions, it had a large

reserve available for the purchase of additional

equipment; it was doing an excellent business; its

gross earnings were in excess of $1,000,000 per year,

and in two years were in excess of $2,000,000. The

petitioners were optimistic about the post-war fu-

ture of Stages. It was their opinion that the com-

pany would prosper after the war, despite an ex-

pected decline in revenues as a result of the loss

of military business. They thought that wage rates

would be reduced, and the population of Oregon

doubled, within the next 10 years. They regarded

Stages as a very profitable venture, one which pre-

sented an excellent opportunity for a good, solid

bus operation. Stages had an earned surplus in

excess of $350,000 at the time of the stock redemp-

tion on September 6, 1945.

The balance sheets of Stages as of December 31,

1944, and December 31, 1945, disclosed the following

financial condition:

December 31, December 31,

Assets 1944 1945

Cash $ 199,552.11 $236,426.54

Receivables 72,661.57 66,898.37

Inventory 13,507.03 20,699.29

Investments (Govt, bonds) 546,172.58 755.61

Deferred charges 14,514.55 11,413.81

Capital assets (less reserve).. 447,692.55 504,515.50

Other assets 136,218.05 73,066.31

Total Assets $1,430,318.44 $913,775.43
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December 31, December 31,

Liabilities 1944 1945

Payables $ 227,559.84 $263,390.42

Accrued expenses 655,043.98 416,750.83

Other liabilities 1,161.84 91,164.84

Total Liabilities $ 883,765.66 $771,306.09

Net Worth

Common stock $ 100,000.00 $ 40,000.00

Undivided profits 446,552.78 102,469.34

Total Net Worth 8 546.552.78 $142,469.34

There was no diminution of or curtailment in the

corporate activity and business of Stages as a re-

sult of the stock redemption. The coi'poration con-

tinued to operate under its pennanent franchise

under the Interstate Commerce Commission, and

it continued to serve the people who desired to use

its facilities.

In 1945, Stages expended cash and incurred a

long-teiTn obligation of $90,000 for the purchase of

new bus equipment costing $179,940.71, of which

cost $155,945.71 was expended prior to petitioners'

and Bentson's acquisition of Stages stock. In 1945,

also, depreciation on Stages' equipment amounted

to $119,564.23, and busses costing $74,404.12, hav-

ing a depreciated basis of $3,877.87, were sold for

a not profit of $18,903.83. In 1946, Stages pur-

chased new bus equipment costing $183,009.33, and

increased its long-term obligations to $155,000. De-

preciation on Stages' equipment in 1946 amounted

to $124,673.58, and busses costing $148,951.47, and
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having a depreciated basis of $700, were sold for

a net profit of $44,565.81. During 1947, Stages ac-

quired new bus equipment costing $147,862.99 and a

new building costing $103,390.33; it increased its

long-term obligations (equipment) to $184,934.91;

and it incurred a new long-term obligation (build-

ing) of $71,000. Depreciation on Stages' equipment

in 1947 amounted to $138,637.85 and busses costing

$56,722.11, and having a cost basis of $450, were

sold for a profit of $9,990.24.

The gross revenues and cumulative undivided

profits of Stages for the years 1945 to 1948, in-

clusive, were as follows:

Cumulative

Undivided Profits

Year Revenues at End of Year

1945 $2,387,331.82 $102,469.34

1946 1,802,712.13 202,356.07

1947 2,072,584.49 236,983.53

1948 1,756,559.03 218,500.09

{

k

stages did not declare or pay dividends to its

stockholders in 1945 and 1946, or in any other

year under the operation of the petitioners. The

taxable net income of Stages for 1945 and 1946 was

$426,885.28 and $153,318.31, respectively. In answer

to Question No. 8 on the income tax return of

Stages for the year 1946 concerning the retention

of over 70 per cent of the earnings and profits, the

following reason was given:

Company is replacing equipment badly worn

through the war use and is buying other equip-

ment to better service. Needs all funds for

further expansion.
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The record fails to overcome the determination of

respondent that Bentson was not a bona fide par-

ticipant in the transactions leading up to the ac-

quisition of Stages stock and was not a bona nde

stockholder in Stages at all times material.

The respondent's determination that the corpor-

ate distributions by Stages, in retirement of the

350 shares of its stock issued in the name of Bent-

son and in payment of certain incidental expenses,

were made at a time or under such circumstances as

to be essentially equivalent to dividends taxable to

petitioners, is not overcome by the evidence of rec-

ord.

Opinion

The issue presented involves the status of the

$350,000 disbursed by Stages in retirement of the

350 shares of capital stock issued in the name of

Bentson and the smaller amoimts dislmrsed to cover

the interest and incidental expenses attendant upon

the note for $350,000 signed by Bentson and E.

Royce and payable to ABC. That is to say, the ques-

tion is whether these disbursements are to be con-

sidered essentially equivalent to dividends within

the meaning of section 115(g) of the 1939 Code ^

^ Sec. 115. Distribution by Corporations.*****
(g) Redemption of Stock.—If a corporation can-

feels or redeems its stock (whether or not such stock
was issued as a stock dividend) at such time and in

such manner as to make the distribution and can-
collation or redemption in whole or in joaii: essen-

tially equivalent to the distribution of a taxable

dividend, the amount so distributed in redemption
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and whether, as determined by respondent, such dis-

bursements are taxable to the petitioners or, in the

alternative, taxable solely to E. Royce.

In sujoport of his determination, respondent

argues that the petitioners purchased the Stages

stock with the funds which they in substance bor-

rowed from ABC, which fimds were later repaid

with those obtained from Stages; that the indebt-

edness was incurred by and for the benefit of peti-

tioners and that its payment by the corporation con-

stituted a dividend to them. Respondent would thus

ignore the presence of Bentson in the transactions

as being no more than a straw man for the peti-

tioners, collectively or, in the alternative, for E.

Royce, individually. Respondent invokes the well

established concept that the use of corporate in-

come for the personal benefit of the stockholders, as

distinguished from benefit to the corporate enter-

prise, constitutes a taxable dividend to the stock-

holders so benefited. See H. F. Wall v. United

States, 164 F. 2d 462; Holloway v. Commissioner,

203 F. 2d 566, affirming a Memorandum Opinion of

this Court; Woodworth v. Commissioner, 218 F 2d

719, affirming a Memorandum Opinion of this

Court. See, also, 1 Mertens, Law of Federal Taxa-

tion, sec. 9.08, and cases cited therein.

On the other hand, petitioners maintain that

Bentson was a bona fide participant in the trans-

actions as they actually transpired and that the

or cancellation of the stock, to the extent that it

represents a distribution of earnings or profits ac-

cumulated after February 28, 1913, shall be treated
as a taxable dividend.
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The record fails to overcome the determination of

respondent that Bentson was not a bona fide par-

ticipant in the transactions leading up to the ac-

quisition of Stages stock and was not a bona nde

stockholder in Stages at all times material.

The respondent's determination that the corpor-

ate distri])utions by Stages, in retirement of the

350 shares of its stock issued in the name of Bent-

son and in payment of certain incidental expenses,

were made at a time or under such circumstances as

to be essentially equivalent to dividends taxable to

petitioners, is not overcome by the evidence of rec-

ord.

Opinion

The issue presented involves the status of the

$350,000 disbursed by Stages in retirement of the

350 shares of capital stock issued in the name of

Bentson and the smaller amounts disbursed to cover

the interest and incidental expenses attendant upon

the note for $350,000 signed by Bentson and E.

Royce and payable to ABC. That is to say, the ques-

tion is whether these disbursements are to be con-

sidered essentially equivalent to dividends within

the meaning of section 115(g) of the 1939 Code ^

* Sec. 115. Distribution by Corporations.*****
(g) Redemption of Stock.—If a corporation can-

cels or redeems its stock (whether or not such stock
was issued as a stock dividend) at such time and in
such manner as to make the distrilDution and can-
cellation or redemption in whole or in part essen-

tially equivalent to the distribution of a taxable
dividend, the amount so distributed in redemption
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and whether, as determined by respondent, such dis-

bursements are taxable to the petitioners or, in the

alternative, taxable solely to E. Royce.

In support of his determination, respondent

argues that the petitioners purchased the Stages

stock with the funds which they in substance bor-

rowed from ABC, which fimds were later repaid

with those obtained from Stages; that the indebt-

edness was incurred by and for the benefit of peti-

tioners and that its payment by the corporation con-

stituted a dividend to them. Respondent would thus

ignore the presence of Bentson in the transactions

as being no more than a straw man for the peti-

tioners, collectively or, in the alternative, for E.

Royce, individually. Respondent invokes the well

established concept that the use of corporate in-

come for the personal benefit of the stockholders, as

distinguished from benefit to the corporate enter-

prise, constitutes a taxable dividend to the stock-

holders so benefited. See H. F. Wall v. United

States, 164 F. 2d 462; Holloway v. Commissioner,

203 F. 2d 566, affirming a Memorandum Opinion of

this Court; Woodworth v. Commissioner, 218 F 2d

719, affirming a Memorandum Opinion of this

Court. See, also, 1 Mertens, Law of Federal Taxa-

tion, sec. 9.08, and cases cited therein.

On the other hand, petitioners maintain that

Bentson was a bona fide participant in the trans-

actions as they actually transpired and that the

or cancellation of the stock, to the extent that it

represents a distribution of earnings or profits ac-
cumulated after February 28, 1913, shall be treated
as a taxable dividend.
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redemption of the stock issued in Bentson's name

was all that it was represented to be, i.e., a valid

redemption or cancellation of all of the stock of

one stockholder as is contemplated by the provisions

of Regs. Ill, sec. 29.115-9, reading in part as fol-

lows:

The question whether a distribution in connection

with a cancellation or redemi:)tion of stock is essen-

tially equivalent to the distribution of a taxable

di^idend depends upon the circiunstances of each

case. A cancellation or redemption by a corporation

of a portion of its stock pro rata among all the

shareholders will generally be considered as effect-

ing a distribution essentially equivalent to a divi-

dend distribution to the extent of the earnings and

profits accumulated after February 28, 1913. On the

other hand, a cancellation or redemption by a cor-

poration of all of the stock of a pariicular share-

holder, so that the shareholder ceases to be inter-

ested in the affairs of the corporation, does not

effect a distribution of a taxable dividend. * * *

The so-called ''net effect" test, announced in

Flanagan v. Helvering, 116 F. 2d 937, has been

relied upon by certain of the courts to establish

taxability as dividends. The motive for the distri-

bution is a factor for consideration in determining

whether a legitimate business purpose was the basis

for the redemption. Keefe v. Cote, 213 F. 2d 651

;

Estate of Henry A. Golwynne, 26 T.C.—(September

28, 1956). The question in the final analysis must
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turn on the facts. The respondent having determined

that the redemption was within the terms of the

applicable statute, the burden of petitioners was to

establish error in that conclusion. Careful consid-

eration of all of the evidence fails to convince us

that they have met that burden. Reference to some

of the reasons for so concluding may be helpful.

The stockholders remaining after the redemption,

who, with the representative of B. Royce, are peti-

tioners, had no desire to acquire in excess of 400

of the 750 shares of stock of Stages. A plan was con-

sidered to have Stages acquire the remaining 350

shares and a form of agreement was drafted for

that purpose. At that point of the negotiations,

Bentson, according to testimony of petitioners, be-

came interested in the venture and, after consider-

ing the matter, agreed to purchase the shares. The

bona fides of his participation in the venture is a

basic issue.

Although there is testimony that Bentson made

a fortune in gold mining in Alaska, proof is lack-

ing that in July 1945 he had a net worth ample to

undertake the purchase of stock of a selling price

of $350,000. Whatever the legal consequences, it is

established that his funds were blocked in Canada.

The small estate left by him in 1950, at the age of

about 80 years, is some evidence against the con-

tention that he was a man of wealth 5 years earlier,

particularly in the light of his refusal to render a

net worth statement to an agent of respondent

when called upon to do so during the course of his
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investigation. He was careful to record small trans-

actions in books personally kept by him but he made

no entry of the purchase of stock of Stages. With-

out some explanation for his failure to record the

stock purchase, there is ground for inferring that

he did not at the time regard himself as a bona

fide stockholder.

The contention of petitioners is based, in part,

upon an assertion that Bentson applied for and was

granted a loan of $350,000 by ABC to provide him

with cash to make the purchase. There is testimony

of petitioners to that effect, but other evidence,

which we regard as much more reliable, is to the

contrary. Respondent's ^dew is that E. Royce, acting

on behalf of petitioners, applied for and negotiated

the loan.

The minutes of the executive committee of ABC-
Delaware, the parent company, stated, ''We are

asked to lend Mr. Roy Royce, personally, the sum

of $350,000." They considered and approved a loan

of that amount to ''R. Royce," secured by all of the

750 shares of stock of Stages. Bentson was not

mentioned in the corporate record of ABC and

nothing in the minutes of the meeting indicates that

Bentson ever applied for the loan or had anything

to do with it. Clearly, the loan was made to E.

Royce. He and Bentson signed the note as co-

makers. Bentson 's signature on the note was not

required by the executive committee in granting the

loan and no proof was made of subsequent action to

include him as a borrower. Thus, absent proof of
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any requirement by the lender that Bentson sign

the note as a co-maker, he would appear to have

been a mere volunteer.

Moreover, the evidence convinces us that Bentson

did not become involved in the transaction until

after application was made for the loan by Royce.

According to the testimony, Bentson became in-

terested as a participant in the venture during a

visit to Portland in June 1945 and, after an ex-

amination of Stages' financial condition and its as-

sets located in various cities, agreed to buy the

uncommitted 350 shares. But, proof is lacking that

he was in Portland before application was made to

ABC for the loan.

Bentson stayed at the home of E. Royce during

his visit. When asked at the hearuig when Bent-

son's visit was made in June, 1945, E. Royce an-

swered by testifying, ''Yes, I think about in June."

Jacob first testified that he met Bentson for the first

time at a meeting attended by him and certain of

the petitioners at the home of E. Royce during the

middle or latter part of that month, and then that

the meeting was held ''Sometime the latter part of

June. I don't recall the exact date—I remember it

was a Sunday." Schneider testified that he heard

several days before the meeting that Bentson was

interested in acquiring stock of Stages, that he first

met Bentson at the meeting, and that thereafter

he accompanied Bentson on an inspection tour of

all of the bus routes and facilities of Stages last-

ing 2% days. The precise time of the inspection

trip is not shown.
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Without more evidence in support of petitioners

on the point, we cannot find that the meeting at

the home of E. Royce occurred earlier than the

Sunday during the latter part of June 1945. The

last Simday in Jime fell on the 24th, which was

4 days after the loan application was considered by

the executive committee of the joarent company in

New York City on the submission of the matter

by Davidson, "sdce president of ABC - Portland.

Clearly, Bentson, on such facts, could not have

signed the application for the loan.

The respondent's determination rests, in part, on

a finding that E. Royce alone applied for and nego-

tiated the loan. Aside from the presumptive correct-

ness of the finding, there is ample support in the

evidence for that conclusion. And the circumstances

are such as to create an inference that he o])tained

the loan for the benefit of all of the petitioners.

The petitioners did not wish to invest more than

$400,000 of their own money in the stock. Borrowing

became either necessary or desirable to acquire the

remaining 350 shares, and to obt-ain a loan, a pledge

of all of the stock as security for the loan was re-

quired. All of the interested parties agreed to loan

their stock for that purpose and it was put up as

collateral for payment of the note evidencing the

loan concurrently with its acquisition from the sell-

ers. E. Royce thus assumed, as co-maker, primary

lial^ility for payment of the note and the other

stockholders were liable to the extent of the value

of their pledged stock. All benefited by the loan

for only with it, was all of the stock acquired.
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Aside from these considerations of the question,

we search in vain for a justifiable corporate busi-

ness reason for redeemins^ the stock. The redemp-

tion served to make available funds from sui*plus

with which to pay the outstanding note and put

petitioners in a position to repossess their stock

free of any encumbrance. The retirement of about

47 per cent of the outstanding stock gave petition-

ers, collectively, complete ownership of Stages and

increased their proportional interests in the remain-

ing assets and future earnings without any addi-

tional investment on their part.

Certainly the redemption impaired, rather than

improved, the financial condition of Stages, since

surplus was charged with $315,000 of the amount,

the same as if a dividend of that amoimt had been

paid. Stages paid substantial dividends prior to

1945 and none thereafter in spite of large earnings.

The large surplus had been built up as a reserve

for the purchase of additional equipment, and in

the tax return of Stages for 1946 a statement ap-

pears that retention of earnings was required for

replacement of worn equipment and further ex-

pansion. Long-term obligations, aggregating a large

amount, were incurred by Stages in 1945, 1946 and

1947 to provide funds for new bus eqmpment and

other assets. The need for money for these purposes

was known when the stock was redeemed. Without

the redemption of stock outstanding in the name of

Bentson, Stages would have had a reserve out of

which the property could have been purchased. It
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appears from these facts that the reduction in capi-

tal stock not only operated to the financial detri-

ment of Stages but that the stockholders were fully

aware at that tune that such would be the result.

In any event, we find no justification for concluding

under the evidence that the redemption in question

served a legitimate business purpose of Stages.

On this issue, respondent is sustained for lack of

proof of error.

As to the item of interest paid by the company

in connection with the loan of $350,000, there is in

the record insufficient proof to enable us to hold

that respondent erred in his treatment of such item.

Issue 2.

Findings of Fact,

On April 13, 1944, L. W. Hendrickson and his

wife. Sue Hendrickson, o\sTied real and personal

])roperiy located at N.AY. 21st and Bumside

Streets, Portland, Oregon. The property consisted

of an improved 2-story building. There were 7

stores on the gi'ound floor and 1 large ballroom

known as the Palais Royale Ballroom on the second

floor. The property was subject to a first mortgage

to Washington Mutual Savings Bank in the smii of

approximately $35,300. The Hendricksons were hav-

ing financial and marital troubles and in order to

carry himself through his financial difficulties, Hen-

drickson needed $10,500. The property was placed in

the hands of a realtor, I. O. Holmen, for sale. E.

Royce was interested in the Palais Royale Ball-

room, which he thought should be profitable on
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account of the war, and the great number of yoimg

men presently in Portland. He was not interested

in buying the entire property at that time, and

initially wanted only to lease the dance hall part.

On April 13, 1944, the Hendricksons executed an

option agreement pursuant to which E. Royce was

given a 5-year option to purchase the property in

question. This option provided, in part, as follows:

It is understood that said property is now under

lease for a term which will expire April 19, 1949,

and this option is upon condition and can only be

exercised after all rentals reserved in said lease

have been fully paid either at the time specified in

said lease or in advance thereof. Said rentals hav-

ing been previously fully paid, said E. Royce may
exercise this option at any time prior to April 19th,

1949, and if not exercised before the day last men-

tioned, this instrument shall on that day become

void.

It is expected that some part of the obligations

outstanding against said property and mentioned

in said lease will still remain unpaid at the expira-

tion of the term of said lease.

To exercise this option, said E. Royce shall first

pay or assume any remaining unpaid balance of

said outstanding obligations, including principal

and interest, and he shall, in addition, tender to us

or either of us a sum of money the amount of which

shall be determined in the following manner, to-Avit

:

By subtracting from the sum of $35,000,00 the

aggregate of principal of said outstanding indebt-

edness plus interest thereon to the date of exercis-



246 Fred C. Niederkrome, et ah, vs.

ing said option, and the sum obtained after sub-

tracting said amount from $35,000.00 shall be the

sum to be paid to us, and nothing further shall

be required of the said E. Royce to entitle him

to conveyance of said property.

And we hereby consent, agree' and direct that a

certain deed of said real property and a bill of sale

of said personal property this day executed by us

to said E. Royce in anticipation of his exercising

said option and placed in escrow with this agree-

ment shall, upon the exercise of said option in the

manner above stated, be delivered by the escrow

agent to the said E. Royce.

Providing that if the said E. Royce shall fail to

exercise said option, as herein provided and within

the time herein provided, or if the Lessee under

said lease, or its assigns, shall for any reason sur-

render or abandon said lease, or discontinue all

effort to carry on imder said lease, then and in

either of said events said deed and bill of sale so

placed in escrow shall be returned to us for can-

cellation.

On the same date, April 13, 1944, a deed and

bill of sale were executed by the Hendricksons, con-

veying title to the premises and personal property

therein to E. Royce, in anticipation of his exercis-

ing such option. These documents, together with

the option agreement, were placed in escrow with

the Bank of California, Portland, Oregon, with in-

stnictions to deliver the deed and bill of sale to E.

Royce as soon as the option was exercised. These
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instructions were set forth in a letter dated May
12, 1944, and read, in part, as follows:

On or about April 26, 1944, the undersigned

placed with you, as an Escrow Agent for them, a

Warranty Deed, Bill of Sale and Option Agree-

ment together with a letter of instructions which

letter read as follows:

''April 26, 1944

Bank of California

National Association

Portland Branch

Portland, Oregon

Gentlemen

:

I hand you herewith Warranty Deed, executed

by Lloyd W. Hendrickson and Sue Hendrickson,

husband and wife, in favor of E. Royce, conveying

a portion of Block 31, Kings Second Addition to

the City of Portland; also Bill of Sale between the

same parties, covering equipment located and being

in the building erected upon the above described

j)roperty.

Mr. and Mrs. Hendrickson have granted unto

Mr. E. Royce an option to buy the above described

real and personal property. This option is dated

April 13, 1944, a copy being attached hereto and

made a part hereof.

You are to hold the Deed and Bill of Sale sub-

ject to the conditions set out in said option and

are to deliver them according to the terms as set

out therein. Lloyd W. Hendrickson will notify you

when all the terms of said option have been com-
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plied ^Yitll and you will then deliver to Mr. E.

Royce the Deed and Bill of Sale. Xo investigation

will be required upon yoiu- part to determine

whether or not the temis of said option have been

complied vdth.

The charges or expenses for holding said escrow

are to be paid one-half by Mr. E. Royce and one-

half by Lloyd W. Hendrickson and Sue Hendrick-

son.

Yours truly,

Lloyd W. Hendrickson

Sue Hendrickson

Approved By:

E. Royce"

Now, while affirming said letter but for the pur-

pose of simplifying and interpreting its terms and

meeting certain requirements made by you, we agree

as follows:

1. That it shall be the duty of said E. Royce

upon exercising said option to give to you ^vl'itten

notice thereof.

2. When you shall have such notice from said

E. Royce and shall also have been advised by said

Lloyd W. Hendrickson that all the terms of said

option have been com])lied with, you shall deliver

said Deed and Bill of Sale so left in Escrow to said

E. Royce.

3. If said E. Royce shall fail to exercise said

option, under the terms of said ojjtion agreement

(copy of which was made a part of said letter

and is now in your possession) then you are to de-
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liver said Deed and Bill of Sale to said Lloyd W.
Hendrickson and Sue Hendrickson under the terms

of said option agreement. *****

/s/ L. W. Hendrickson

/s/ Sue Hendrickson

On April 17, 1944, E. Royce, Schneider and Har-

old Murphy organized Burnside Realty, Inc., an

Oregon corporation (hereinafter called Burnside),

with an authorized capital stock of $1,500.00, con-

sisting of 30 shares, par value $50 per share. Each

of the organizers subscribed to and j^aid for 10

shares, and thereby acquired a one-third interest,

respectively, in the corporation. Schneider was

elected president. Murphy vice president and E.

Royce secretary-treasurer. Subsequently, on or

about January 1, 1946, each of the original share-

holders relinquished 2% per cent of their shares

of stock, all of which were reissued to Edward J.

Cheney, thus making 4 stockholders with each hav-

ing a 25 per cent interest. Cheney maintained a

dance school. Shortly after the corporation was

organized, Cheney moved his dancing classes and

dance school to this property. Cheney subsequently

transferred title to his school of dancing to Burn-

side for 25 per cent of the stock of the corpora-

tion. An annual meeting of the board of directors

of Burnside was held on the 14tli day of January,

1946. The same officers were re-elected and there-

after the following motion was unanimously

adopted

:

Upon motion duly made, seconded and car-
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ried, unanimously, it was agreed that each of

the Directors who are equal stockholders of all

of the capital stock of Bumside Realty, Inc.,

each owTiing 10 shares, should surrender 21/0

shares of stock and that the total of said stock

surrendered, 7% shares, should be reissued by

the Secretaiy to Edward J. Cheney, and that as

pajmient in full for said 7% shares of stock the

said Edward J. Cheney was to transfer to

Bumside Realty, Inc. his School of Dancing

now being conducted by him in the premises

kno\^^l as the Palais Royale Ballroom at 2114

S.W. Bumside, Portland, Oregon.

An aiunial mooting of the stockholders of the corpo-

ration was held on January 13, 1947, at which meet-

ing E. Royce, Schneider and Cheney were elected

directors of the corporation. At an annual meeting

of the board of directors held on the same day,

Schneider was elected president, Cheney vice presi-

dent, and E. Royce secretary-treasurer of the cor-

poration.

Bumside was organized to engage in the business

of operating rental properties and of operating a

dance hall. On April 21, 1944, at a meeting of the

directors of Burnside Realty, Inc., a resolution was

unanimously adopted authorizing the corporation

to lease the premises from the Hendricksons for a

tenn of 5 years from April 19, 1944, at a monthly

rental of $1,500. On April 26, 1944, each of the

stockholders loaned the coi^poration $3,500, or a

total of $10,500, in return for which the corpora-
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tion executed a promissory note for $3,500 to each

of them.

On or about April 29, 1944, tlie Hendricksons

leased the property to Burnside Realty, Inc., for the

agreed payments of $1,500 per month and for a

5-year term. On April 26, 1944, the corporation de-

posited $10,500 with the Hendricksons pursuant to

the terms of the lease. This deposit represented the

rent for the first month and the last 6 months of the

lease. The lease to Burnside read, in part, as fol-

lows :

Agreement made April 29, 1944, between Lloyd

W. Hendrickson and Sue Hendrickson * * * herein

called ''First Parties", and Burnside Realty, Inc.

* * * herein called "Second Party",

Wherein it is mutually agreed as follows:

1. The First Parties hereby lease imto Second

Party and Second Party hereby hires from First

Parties all that plot of land with buildings * * *

described as follows:

That portion of Block 31, King's Second Addi-

tion to the City of Portland [at Northwest 21st and

Burnside Streets] * * *

*****
together with the fij?:tures, furniture^ furnishings

and equipment now in, upon or attached to said

premises * * * for the tenn of five years commenc-

ing April 19, 1944, and ending April 19, 1949, at the

monthly rental of $1500.00 to be paid in advance

on or before the first day of each and every month
of said term, except as hereinafter stated.

2. The rent for the first month and the last six

months of said term, being $10,500.00, has been paid
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at the tiine of the signing of this instrument, and

First Parties do hereby acknowledge receipt of

same.

3. The rent being now paid to the 19th day of

May, 1944 and all parties desiring that monthly

rentals shall fall due on the first day of each month

instead of the 19th day of each month, it is a^*eed

that on or before May 19, 1944, Second Party will

])ay the rent, at the rate per month above stated,

for the balance of the month of May, 1944, that is

to say, from May 19, 1944 to June 1, 1944, to wit the

sum of $639.34, and thereafter the monthly rentals

shall ])e paid on or before the first day of each

month in advance.

4. In addition to the rental above stated. Second

Party agrees to pay all taxes and fire insurance

premiums for insurance on said property for the

term of this lease.

5. It is imderstood that there is now a first mort-

gage on said real property held by Washington Mu-
tual Savings Bank, which has agents at 236 S.W.

Broadway in the city of Portland, county of Mult-

nomah, state of Oregon, on which there is an un-

paid balance as of this date of about $35,300.00.

That said mortgage bears 5% interest and by the

tei-ms thereof is payable $550.00 per month, $200.00

of which is set aside to pay taxes and fire insur-

ance on the proi)erty, and the balance of $350.00 is

applied to pay interest and principal on the mort-

gage. It is understood that said mortgage is not

assuincHi by Second Part}^, but payments thereon

shall be made from rentals under this lease as here-

inafter expressly provided, to the end that said
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mortgage shall not at any time become in default

during the term of this lease.

6. It is also imderstood that First Parties had

outstanding against tliem two other obligations ; one

of $7,109.39 and one of $1,487.98, now held by Car-

roll, Hilhnan & Hedlimd of said city of Portland,

and said obligations may be liquidated by the pay-

ment of about $179.05 monthly. These obligations

are not assmiied by the Second Party but shall he

paid out of the rentals as hereinafter provided.

7. That beginning June 1, 1944, the monthly

rentals shall be [applied] as follows:

(a) The sum of $350.00 to said Washington Mu-

tual Savings Bank, to be applied on said mortgage

held by said bank.

(And to each such payment of $350.00 Second

Party shall add $200.00, not a part- of the rental

money, as a fund to meet taxes and insurance un-

der the terms of said mortgage, to the end that the

conditions of said mortgage shall not be broken. It

being herein agreed that Second Party shall pay all

taxes, fire insurance, as a part of the consideration

of this lease.)

(b) To Carroll, HiHman & Hedlund, the sum of

$179.05 to liquidate the principal and interest of

said obligations held ]>y them.

(c) To I. O. Holmen, the sum of $117.92 to pay

his commission as a realtor in effecting this transac-

tion, it ]>eing miderstood that the total amount due

him as such coimnission is the sum of $6250.00.

(d) To Lloyd W. Hendrickson and Sue Hend-

rickson, the balance of said monthly rental, which

should be about $853.03.
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The rent covering the period from May 19, 1944

to June 1, 1944 shall be paid to First Parties and

need not be distributed as other pa}Tnents are to be

distributed under this paragraph.

8. It is further agTeed, anything herein to the

contrary not\\ithstanding, that all rental payments

provided for in Paragraph 7 hereof shall be made

by checks payable to the respective payees, which

checks shall ])e turned over by Second Party to

First Parties and by First Parties immediately

delivered to the respective payees.

The lease covered the entire property, and the

subtenants on the lower floor paid their rent di-

rectly to Bumside. During all of the years involved

herein, Burnside operated the rental properties

and the ballroom therein, and made the payments

called for imder the lease agreement. The payments

made by Bumside were allocated and paid in ac-

cordance \\\\h paragraph 7 of the lease agreement.

Shortly after the option and lease agreement

were negotiated. Sue Hendrickson obtained a di-

vorce from L. W. Hendrickson. On December 4,

1945, L. W. Hendrickson sold his share of the

money payments which he was entitled to receive

under the lease and all his interest therein to C. T.

Terril. TenHl in tuni assigned all the rights so

acquired by him to B, Royce and Isabelle Royce

on December 6, 1945.

On or about April 16, 1949, E. Royce exercised

the option to purchase the property in accordance

with the terms thereof. He paid $35,000 under the

option, as follows:
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Payment to Sue Miller (formerly

Sue Hendrickson) $ 6,531.15

Liability to B. Royce 6,531.15

Balance due on mortgage 21,937.70

Total Option Price $35,000.00

The deed and bill of sale previously executed by

the Hendricksons under date of April 13, 1944, con-

veying title to E. Royce, were then delivered to E.

Royce by the escrow agent, and on September 23,

1949, the deed was recorded in the Record of Deeds

for Multnomah County, Oregon.

Schneider and Murphy have recently instituted

a joint suit against E. Royce for an accounting,

claiming equal ownership in the property in ques-

tion.

The respondent has determined that E. Royce' ac-

quired the property at N. W. 21st and Burnside

Streets, Portland, Oregon, by purchase in April

1944 for a total consideration of $125,000, computed

as follows:

60 monthly payments by Burnside Realty,

Inc., of $1,500 each $ 90,000

Option price of $35,000 paid on

April 16, 1949, as follows:

Balance due on mortgage. $21,937.70

Payment to Sue Miller

(formerly Sue Hend-

rickson) 6,531.15

Liability to B. Royce. . . 6,531.15

35,000

Total $125,000
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The respondent fiii-ther held "that the rental

payments made by Bumside Realty, Inc. pursuant

to the lease agreement dated April 29, 1944, on such

property, reduced by allowable dex)reciation, con-

stitutes taxable income to you [E. Royce]. Taxable

income reported for the years 1944 to 1947, inclu-

sive, has, therefore, been increased by [such

amounts] * * *."

Opinion

On April 13, 1944, E. Royce obtained a 5-year

option to hwy the Burnside Street property for a

fixed price of $35,000. On the same day, a deed and

bill of sale were executed and, on April 26, 1944,

placed in escrow with instructions to deliver the

documents to E. Royce as soon as duly notified that

the option had been exercised. Bumside was organ-

ized April 17, 1944, to engage in the business of

operating rental properties and a dance hall. E.

Royce was one of three original stockholders, each

owning one-third interest and paying $500 therefor.

Later, a fourth stockholder was added, after which

each party owned 25 per cent. Each of the original

stockholders, on April 26, 1944, loaned the corpora-

tion $3,500, receiving promissory notes in return.

On April 29, 1944, the owners of tlie property (the

Hendricksons) leased the same to Bumside for

agreed iiayments of $1,500 per month over a 5-year

tenn. The coi-poration had deposited the smn of

$10,500 with the original owners of the property,

which sum was to ]:>e applied to the rent under the

provisions of the lease.
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On April 16, 1949, E. Royce exercised his option

to purchase the propei-ty by paying the agreed smn

of $35,000 provided in the option and thereby liqui-

dating certain specified obligations. Thereafter, the

deed and bill of sale were duly delivered to E. Royce

as the owner of the property.

We are unable to follow respondent's reasoning

by which he concludes that E. Royce acquired the

property by purchase in April 1944 for a consid-

eration of $125,000, consisting of $90,000 rent paid

by Burnside over a 5-year period plus the $35,000

provided by the option and paid by Royce. Nor can

we agree that, as respondent contends, Royce de-

rived income from the rental payments during the

5-year term of the lease. So far as the record shows,

the transactions were wholly above board and were

what they seem to be^—a lease to thei corporation in

which Royce was a minority stockholder and an op-

tion to purchase granted to E. Royce on specified

conditions, all of which were strictly complied with.

The placing of the deed and bill of sale in escrow

was a perfectly normal procedure. Title did not

pass to Royce until he exercised the option and

fully comjolied with its terms. Royce derived no

taxable income from the rent payments by the cor-

poration. Respondent is reversed. Cf. 2 Lexington

Avenue Corp., 26 T.C. . . . (July 13, 1956), in which

a somewhat comparable set of facts was involved.

Issue 3

Findings of Fact

The Hippodrome Amusement Company (herein-
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after sometimes called Hippodrome) was an Oregon

corijoration engaged in the business of renting

property at Seaside, Oregon. It owned two pieces

of property in the center of the city, one improved,

the other imimproved. Most of the improved prop-

erty was devoted to rental purposes, and the bal-

ance, in 1945, was used as a dance hall. In 1945,

the issued and outstanding stock of the corporation

was o^vned as follows:

E. Royce 218 shares

B. Royce 111 "

Niederkrome 19 "

Stephen Bartle 5 "

Totiil 353 "

The first three persons above listed were directors.

E. Royce was president and Niederkrome secretary

and auditor of the corporation. The latter worked

under the fonner and, to a considerable extent, fol-

lowed his instnictions and orders.

On December 28, 1945, Hippodrome issued a

check payable to E. Royce in the amount of $20,-

000. This payment to E. Royce was recorded on the

coi^porate books by debiting an accoimt receivable,

entitled "Due from Stockholders,'' and crediting

the cash account. The disbursement of $20,000 to E.

Royce was made with the consent and agreement

of B. Royce and Niederkrome. There were no min-

utes of the coi^ioration authorizing such pajanent.

E. Royce executed no note or other evidence of in-

de]>tedness, he paid no interest at any time, and to
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the time of the hearing had made no repayment.

E. Royce has at all times l^een financially able to

repay the amount withdrawn by him. His personal

financial statement in 1945 reflected a net worth of

$1,366,000. He had large investments in many busi-

ness enterprises. In 1945, E. Royce loaned Nieder-

krome $55,000, advanced Schneider $50,000, and in-

vested $145,000 in stock of Stages. Later he

financed the development of a gold mine called

Alder Gold-Copper Company, promoted the sale of

its stock, and obligated himself to supply the com-

pany with $250,000. In 1945, he reported a net in-

come of $122,951.95, which included earnings of

$113,530.63 from five partnerships, namely, Yellow

Cab Company of Seattle, Gray Line Motor Tours

of Seattle, Yellow Cab Company of Portland,

Royce Brothers of Portland, and Queen City Ga-

rage of Seattle.

In 1948, Hippodrome disbursed $400 to Meder-

krome which was also charged to the accoimt re-

ceivable entitled "Due from Stockholders." Simi-

larly, as in the case of E. Royce, there^ were no

corporate minutes authorizing the payment ; he exe-

cuted no note or other evidence of indebtedness; he

paid no interest at any time; and there has been

no repayment.

On April 1, 1954, Niederkrome opened new ac-

coimts on the books of Hippodrome entitled "Notes

Receivable—E. Royce" and ''Notes Receivable^—F.

C. Niederkrome," to which he debited $20,000 and

$400, respectively, at the same time crediting the
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"Due from Stockholders" account with $20,400,

thus closing out such accoimt.

Hippodrome operated at a loss before the war

and carried a deficit for about 10 years during the

30 's. In the early yeai*s it was necessary for E.

Royce and B. Royce to advance moneys to the com-

pany at times to help it out. The financial and oper-

ating condition of the company improved thereafter

and, in the years before 1945, an earned surjilus

was built up, and funds were accmnulated. The

company continued to prosper in 1945 and the

years subsequent thereto, and is presently a com-

pany in good financial standing with a ]:)ook net

worth of $70,000, the fair value of which is prob-

ably $140,000. Hippodrome operated on the basis

of a fiscal year ending March 31. On ^larch 31,

1945, the earned surplus was $16,576.34. It had

earnings of $5,127.06 from operations during the

year ended March 31, 1946. The earned surplus on

March 31, 1946, was $21,703.40. There was no for-

mal declaration of di\'idends by Hippodrome in

December 1945.

Hippodrome Amusement Company had no build-

ing program or plans for immediate expansion in

1945. Its plans for the remodeling of its buildings,

or for the constniction of a ])uilding on the vacant

poi-tion of its property, were not conceived or de-

veloped until 1948 or 1949.

In 1948 or 1949, i)lans were made based on the

idea of Hippodrome building a ticket office and

terminal for Stages. Such plans never materialized.
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Stages in 1948 purchased two vacant lots adjacent

to its present terminal in Seaside to provide turn-

around facilities for its buses. In 1954, Hippodrome

entered into negotiations with the Post Office De^

partment to erect a post office building on the un-

improved portion of its property. A preliminary

sketch for the building was obtained on March 17,

1954, at a cost> of $60, but the negotiations were not

successful. At the time of the hearing, E. Royce was

negotiating with Pacific Greyhound, the largest

motor operator on the West Coast, to provide it

with a new location on the property, with better

facilities than those which Pacific Greyhound had

at Seaside.

We find as an ultimate conclusion of fact that

the withdrawal of $20,000 by E. Royce in 1945 was

not a loan to him hj Hippodrome, but was a dis-

tribution out of the profits taxable as a dividend.

Opinion

This issue involves only Docket No. 51527 and

poses the question of whether the amount of $20,000

withdrawn from Hippodrome by E. Royce in 1945

was received by him as a dividend or as a loan.

Respondent detemiined the former and petitioner

urges the latter. The appropriate statute is section

115(a), Internal Revenue Code of 1939.'

' Sec. 115. Distributions by Corporations.
(a) Definition of Dividend.— The term "di^d-

dend'^ when used in this chapter * * * means any
distribution made by a corporation to its sharehold-

ers, whether in money or in other property, (1) out
of its earnings or profits accumulated after Feb-
ruary 28, 1913 * * *.
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The question at issue turns largely on the intent

of E. Royce and of HipiDodrome in the premises

and at the material times. That is to say, was the

mthdrawal intended to be left to the permanent

use of Royce in lieu of a di\'idend or was he merely

a boiTower? Carl L. AAliite, 17 T.C. 1562; Wiese v.

Commissioner, 93 F. 2d 921, affirming 35 B.T.A.

701. The intent of the i:)ai'ties is to be inferred from

all the facts and inferences found on the record.

The present facts, in our considered opinion, prop-

erly give rise to the controlling inference that the

withdrawal, which has never been repaid, was, at

all times material, intended to be and was in fact a

distribution of profits and not a loan to Royce

—

hence our holding and finding of such a fact.

Although there is not total agi'eement among the

facts, the above conclusion is well buttiTssed. The

greater probative weight of the evidence and the

greater logic of the inferences are in opposition

to petitioner's contention. On the whole record, we

are convinced and have found that the payment was

not a loan but was a distribution of profits taxable

as a dividend. Certain it is that petitioner, who

has the burden of proof, has not proven the con-

trary. We have seai'ched the record in vain for a

valid or pei-suasive reason for the corporation loan-

ing Royce, its majority stockholder and whose net

worth was well in excess of $1,000,000, the rela-

tively small sum of $20,000. Nor can we find a valid

or persuasive reason, if the payment was a loan, for

not rej^ayine: the same to the coi^poration. Respond-

ent is sustained.
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Issue 4

Findings of Fact

Prior to August 1, 1942, Yellow Cab Incorporated

was an Oregon corporation engaged in the opera-

tion of a taxicab business in Portland, Oregon. On
August 1, 1942, the corporation was liquidated and

dissolved. On the same date, August 1, 1942, a

partnership under the name of Yellow Cab Com-

pany (hereinafter called Portland partnership) was

formed to operate the business formerly conducted

by the corporation. On July 31, 1942, immediately

prior to the dissolution of the coi^poration, E. Royce

transferred 14,000 shares of the corporate stock to

his wife, Dora F. Royce. This transfer represented

slightly less than half of the shares of stock for-

merly held by him. The transfer of the stock to

Dora was made in anticipation of the planned dis-

solution of the corporation and the simultaneous

fomiation of the partnership, and the purpose of

the transfer was to qualify Dora for admission to

the partnership.

The Agreement and Articles of Partnership of

Portland Yellow Cab provided, in part, as follows

:

The following Articles of Partnership eutered

into on this 1st day of August, 1942, by and be-

tween E. Royce, B. Royce, Charles W. Keffer, C.

H. Luton, Dora F. Royce and Isabelle H. Royce, of

Portland, Oregon, and Vancouver, Washington.

Witnesseth

:

That, Whereas, the parties hereto owned all of

the common stock of Yellow Cab Incorporated, a

corporation; and
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Whereas, upon the liquidation of said company

on the 1st day of August, 1942, said company sold,

assigned and transferred to the parties hereto all

its assets; and

Whereas, the paiiies hereto have assmiied all of

the lia])ilities of the corporation;

Now, Therefore, It Is Mutually Agreed by and

between the parties hereto that they mil accept

said assets and assume all of the liabilities of said

corporation, and that the following agreements shall

constitute their

Articles of Partnership

I.

Said parties above named agree to carry on busi-

ness mider the name and style of

Yellow Cab Company

II.

The partnership to which this agreement applies

began on this the 1st day of August, 1942, and shall

continue for the duration of the joint lives of the

parties hereto, imless other\Adse dissolved by action

of the parties.
* » » * *

TV,

The principal office and place of business of the

partnershi]! shall be in the City of Portland, Mult-

nomah County, Oregon, and at such other place or

places as the partners shall hereafter detemiine.

V.

The capital of said partnership shall consist of

the assets fonnorly o^^Tled by Yellow Cab Incor-
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porated, a corporation, together with all the income

and profits arising from the employment of said

assets in the business conducted heremider and not

paid to tlie partners in drawings or by disburse-

ment of profits, and the interests of the respective

partners hereto shall be as follows:

E. Royce 26.1575%

B. Royce 26.1575%

Charles W. Keffer .659 %
C. H. Luton .906 %
Dora F. Royce 23.06 %
Isabelle H. Royce 23.06 %

* * * * •jfr

VII.

The profits and losses of the partnership business

shall be borne by the parties in the proportion to

the interest designated in paragraph V above.

VIII.

Each of the parties shall have an equal voice in

the control of the business and operation of the

partnership. It shall be the duty of the partnership

to keep accurate books of account, which shall be

open at all reasonable times to the inspection and

examination of each of the part.ners.

IX.

Upon the dissolution of the partnership at or

prior to the death of any of the partners, the said

business shall be wound up, debts of the partners

to the partnership, if any, paid, and the surplus

divided between the partners according to their

respective interests as herein set forth.
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In Witness Whereof, the parties hereto have

cause [sic] their signatures to be afiixed to these

Articles of Partnei'ship on the day and date first

above written.

/s/ E. Royce

/s/ B. Royce

/s/ C. H. Luton

/s/ Charles W. Keffer

/s/ Dora F. Royce

/s/ Isabelle H. Royce.

Luton and Keffer, referred to above, were em-

ployees, and their small partnership interests were

purchased by E. Royce and B. Royce on November

28, 1942.

Prior to April 20, 1944, Yellow Cab Company
of Seattle was a Washington corporation engaged

in the operation of a taxicab business in Seattle,

Washington. The issued and outstanding shares of

stock of the corporation were owned as follows:

W. L. Rothschild 6071/2

J. A. Baldi 606

Geo. E. Worster 606

I). IST. Newton 606

E. Royce 1,4021/2

B. Royce 1,4021/2

A. H. Wenck 269

Total Shares 5,500

On May 1, 1944, the Yellow Cab Company was liqui-

dated and dissolved. On the same date. May 1, 1944,

a partnership of the same name (liereinafter called
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Seattle iDartnership) was formed to operate the

business foimerly conducted by tbe corporation.

On April 20, 1944, innnediately prior to the dis-

solution of the Seattle corporation, E. Royce trans-

ferred 402% shares of the corporate stock to his

wife, Dora F. Royce. At the sanie tune he trans-

ferred 700 shares of the stock to himself as trustee

for his minor daughter, Eunice Royce, then 14 or

15 years of age. He retained 300 shares of stock for

himself. On the same date, April 20, 1944, E. Royce

executed a declaration of trust by wliich he de-

clared himself tmstee of the 700 shares of stock in

tiiist for Eimice Royce. The transfers of the stock

to Dora F. Royce, and to himself as trustee for

Eimice Royce, were made in anticipation of the

planned dissolution of the corporation and the si-

multaneous formation of the partnership, and the

purpose of the transfers of stock was to qualify

Dora and the trust for admission to the partner-

ship. Gift tax returns were filed covering the gifts

of stock in the Seattle corporation to both Dora and

the trust.

The Articles of Copartnership of the Seattle part-

nership provided, in part, as follows:

This Agreement, made as of May 1, 1944, by and

between B. Royce, First Party, E. Royce, Second

Party, E. Royce, Trustee for E. M. Royce, a minor,

Third Party, D. F. Royce, Fourth Party, A. H.

Wenck, Fifth Party, W. L. Rothschild, SLxth Party,

J. A. Baldi, Seventh Party, G. E. Worster, Eighth

Party, D. N". Newton, Ninth Party, and L. S. Ack-

emian, Tenth Party, Witnesseth:

k
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Formation of Pai-tnership. First: The parties

hereto hereby associate themselves as pai'tners and

hereby form and constitute themselves a partner-

ship under the laws of the State of Wasliin^on,

for the pui-pose of conducting a business of trans-

portation of persons for hire by means of taxicabs,

in the City of Seattle, State of Washington, or any

other transportation business whether of pei^sons or

property which may be detennined uix)n by decision

of two-thirds in interest of the partners.

Term. Second: The term of the partnership shall

conmience on May 1, 1944 and shall tenninate on

May 1, 1949; provided, however, that this agree-

ment shall be automatically extended for further

and additional successive periods of five (5) years

each, unless any party give written notice to the

other parties of his or her intention to tenninate

this agreement at the expiration of any five-year

period, such notice to be given not less than sixty

(60) days prior to the first day of May of the year

in which such notice is given.

Location of Business. Third: The location of the

principal place of business of the partnership shall

be in the City of Seattle, King County, State of

Washington.

Name. Fourth : The said partnership shall be con-

ducted under the finn name and style of Yellow

Cab Comi)any. No partner shall have any right to

the use of the name apart, from this partnership

or any successor partnership which may ]>e formed

of which such partner may be a member.
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Capital. Fifth: The partnership shall commence

busmess with a capital consisting of all assets of

whatsoever kind and nature of Yellow Cal) Com-
pany of Seattle, a Washington corporation, as the

same were on April 30, 1944, subject to the liabili-

ties of said corporation, which said liabilities are

hereby assumed by the partnership. The Parties of

the First to the Ninth Parts, inclusive, are stock-

holders of Yellow Cab Company of Seattle, owning

and holding all of the outstanding stock of said cor-

poration, and said parties do hereby sell, assign,

transfer and set over unto the partnership hereby

formed all of such assets distributed to them upon

final liquidation of said corporation, subject to all

the liabilities of said corporation. The Parties of

the Sixth, Seventh, Eighth and Ninth Parts have

sold to the Party of the Tenth Part one-fifth (1/5)

of their interest in such assets distributed to them

upon final liquidation of said Yellow Cab Company
of Seattle.

Decisions as to Partnership Matters. Sixth: Ex-

cept as other-wise herein provided, decisions as to

partnership matters shall be made by a majority in

interest of the partners.

Salaries and Distributions of Profits. Seventh:

Partnership profits shall be paid and applied as fol-

lows and in the following order of priority:

(a) A. H. Wenck, Fifth Pariy, shall manage the

business of the parinersliip and shall receive a

monthly salary in such amount as may be deter-

mined from time to time by decision of the i)ariners.
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(b) B. Royce, First Party, E. Royce, Second

Party, W. L. Rothschild, Sixtli Party, and J. A.

Baldi, Seventh Pai-ty, \\t.11 devote as much of their

time to the business of the partnership as they

deem necessary. Each such party shall be sole judge

of the amoimt of his o\^tl time necessary for such

purpose. W. L. Rothschild and J. A. Baldi will

serve without compensation. B. Royce and E. Royce

will each receive two and one-half per cent (2^/2%)

of the net profits of the partnership business, but

not exceeding Five Thousand Dollars ($5000) each

per anniun.

(c) The balance of the profits, if any, shall be

divided among the partners as follows:

Name and percentage:

B. Royce^l402yo/5500ths

E. Royc^300/5500ths

E. Royce, Trustee for E. M. Royce, a minor

—

700/5500ths

D. F. Royce—402i/o/5500ths

A. H. Wenck—269yo/5500ths
W. L. Rothschild—485i/2/5500ths

J. A. Baldi-^85/r)r)00ths.

a. E. Worster—48r)/r)500ths

D. N. Newton—485/5500ths
L. S. Ackerman—48r)/r)r)00ths

and any loss sustained on account of said business

shall be borne in the proportions last hereinabove

mentioned * * *

Drawing Accounts and Distributions of Profits.

Eighth: No withdrawals of capital or payment of
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profits shall be made by or to any partner unless

such withdrawals or payments are uniform as to

all partners in proportion to their respective inter-

ests and are authorized by decision of the partners.

Duties of Partners. Ninth: A. H. Wenck, Fifth

Party, shall devote all of his time; to the: business

of the partnership and during its continuance shall

not engage in any other business (except Gray Line

Tours) unless authorized by decision of the part-

ners * * *

*****
In Witness Whereof, the undersigned have caused

these presents to be executed as of the; day and year

first hereinabove written.

/s/ B. Royce

/s/ E. Royce

/s/ E. M. Royce

By E. Royce, Trustee

/s/ D. F. Royce

/s/ A. H. Wenck
/s/ W. L. Rothschild

/s/ J. A. Baldi

/s/ Geo. E. Worster

/s/ D. N. Nev^on

/s/ L. S. Ackerman.

The Portland partnership and the Seattle part-

nership kept their books and prepared their tax re^

turns on an accrual basis of accounting during all

the years in question. E. Royce; was the most active

partner in the Portland partnership. He made the

important decisions as well as the day-to-day deci-

sions involved in the operation of the business. He



272 Fred C. Niederkrome, et al,, vs.

was in charge of the office, and his supervision and

management included the shop and garage person-

nel. B. Royce was relatively inactive. Niederkrome

was accountant for the Portland partnership. Dora

devoted some time to checking the drivers and cars

at the stands, boats, depots and any place in Port-

land where the cabs came frequently to pick up or

discharge passengers. She also checked the appear-

ance and condition of uniforms, cleanliness, munber

of passengers carried and made written reports on

these matters to the office. On Schedule I of the

partnership returns filed by the Portland partner-

ship for the years 1946 through 1949, no percentage

of time devoted to the business by Dora is indicated.

Duties similar to those rendered by Dora for the

Portland partnership were rendered by an employee

of the Seattle partnership for that fiiin.

The drawing accounts of Dora and E. Royce on

the books of the Portland partnership show with-

drawals during the taxable years 1944 through

1947, as follows:

Year Dora F. Royce E. Royce

1944 $ 48,777.75 $ 58,184.94

1945 69,180.00 80,820.00

1946 48,865.01 57,086.99

1947 4,612.00 5,388.00

Total $171,434.76 $201,479.93

Tlio withdrawals of l)oth from the Seattle partner-

ship during the years 1945 through 1949, were as

follows

:
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Year Dora F. Royce E. Royce

1945 $41,622.53 $30,994.97

1946 19,662.53 14,644.97

1947 12,342.53 9,194.97

1948 12,342.53 9,194.97

1949 5,022.53 3,744.97

Total $90,992.65 $67,774.85

At the end of 1947, the Portland partnership's accu-

mulated earnings distributable to Dora exceeded her

withdrawals by $35,434.76, and those distributable

to E. Royce exceeded his withdrawals by $38,395.26.

At the end of 1949, the Seattle partnership's accu-

mulated earnings distributable to Dora and E.

Royce exceeded their withdrawals by the amoimts

of $18,733.16 and $14,008.75, respectively.

The foregoing withdrawals by Dora were in the

form of checks made payable to her. Checks so is-

sued to her by the Portland partnership in 1944,

in the aggregate amount of $48,777.75, were en-

dorsed in blank. Another check so issued to her by

the Portland partnership on February 23, 1945, in

the amount of $11,530, was also endorsed in blank

by Dora and paid by the drawee, The U. S. Na-

tional Bank, on April 3, 1945. All other checks is-

sued to Dora by the Portland partnership and all

those issued to her by the Seattle partnership, total-

ing $170,479.59, were endorsed in blank both by her

and by E. Royce.

During the year 1944 and through July of 1945,

Dora maintained a checking account at the Sixth
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and Monisoii Branch of The First National Bank
of Portland in the name of "Mrs. E. Royce." Be-

ginning wdth August 1945, the account was in the

name of "Dora F. Royce." The deposits to and

withdrawals from this account for the years 1944

through 1947 were as follows:

Year Deposits Withdrawals

1944 $ 21,386.75 $ 22,507.83

1945 38,712.25 36,114.11

1946 73,491.78 71,563.02

1947 46,485.00 50,106.19

Total $180,075.78 $180,291.15

The foregoing deposits represented some of the dis-

tribution checks above mentioned. Dora also had

occasion to use a safe deposit box during each of

the taxable years, into which were placed various

amounts of cash derived from such distributions.

The balance in the account on January 1, 1944, was

$2,242.57 and on December 31, 1947, $2,648.91.

A su]:)stantial portion of the partnership earnings

distiibuted to Dora by both partnerships were ex-

pended in payment of state and Federal taxes. The

amomits so expended by Dora for Federal taxes for

the years 1944 to 1947 were as follows:

Year Amount
1944 $ 29,793.72

1945 57,315.46

1946 51,721.22

1947 29,454.14

Total $168,284.54

a
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Dora filed joint returns with E. Royce for 1948 and

1949, and taxes were paid in the amounts of $28,-

230.87 and $17,522.44, respectively, or a total of

$45,753.31.

A portion of the distributions made to Dora by

both partnerships was expended by her for such

items as:

Item Approximate Cost

2 Fur Coats $ 1,850

2 Chrysler Autos 8,000

Plymouth and Cadillac Unknown

Exercycle 350

Silverware 1,800

Lace Cloth 400

Government Bonds 7,000

Missouri-Pacific Stock 2,500

House Improvements 18,000

In addition to the above amounts, a total of ap-

proximately $70,000 was loaned to E. Royce to be

invested in Alder Gold-Copper Company, a com-

pany in which, in 1947 and years subsequent

thereto, E. Royce was interested. Other amounts

were given to E. Royce to reimburse him for pay-

ments he had made for Dora.

Respondent determined that Dora F. Royce was

not a bona fide partner in the Portland and Seat-

tle partnerships, and accordingly included in the

income of the petitioner E. Royce the partnership

profits reported by her.

We conclude that Dora F. Royce was not a bona

fide member of the Portland and Seattle partner-

ships during the taxable years for income tax pur-

poses.
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Opinion

The question is whether, in the years involved,

Dora was, for tax purposes, a member of the Port-

land and Seattle pai-tnerships.

As was said by the Supreme Couit in Conmiis-

sioner v. Culbertson, 337 U.S. 733, with regard to

the bona fides of a family partnership:

The question is not whether the services or

capital contributed by a partner are of suffi-

cient importance to meet some objective stand-

ard * * * but whether, considering all the facts

—the agreement, the conduct of the parties in

execution of its pro^dsions, their statements,

the testimony of disinterested persons, the re-

lationship of the parties, their respective abil-

ities and capital contril)utions, the actual con-

trol of income and the purposes for which it

is used, and any other facts throwing light on

their true intent.—the parties in good faith and

acting with a business purpose intended to join

together in the present conduct of the enter-

prise. * * *

In the earlier case of Commissioner v. Tower, 327

U. S. 280, the same Court had said that where, as

here, the validity of an alleged partnership is chal-

lenged by an outsider, there arises the question of

whether the parties involved "really and truly in-

tended to join together for the purpose of canying

on ]:)usiness and sharing in the profits or losses or

both. And their intention in this respect is a ques-

tion of fact, to be detennined from testimon^y dis-

closed by their 'agreement, considered as a whole,

I



Commissioner of Internal Revenue 277

and by their conduct in execution of its provi-

sions. '
'

' Commissioner v. Tower, supra, at page 287.

It is tiiie that the parties went tJirough the for-

malities of making Dora a partner in both firms.

Adequate written agreements were drawn up and

signed by all the purported pai-tners. The capital

given her by her husband (with the miderstanding

and implied condition that it be invested in the

partnerships) was turned in. Dora perfonned cer-

tain relatively inconsequential services for the

Portland firm, sunilar services for the Seattle part-

nership being x:>erfonned by an employee. Distribu-

tions of profits were made to her in large amounts.

However, the checks covering the^ distributions

were endorsed in blank either by Dora or by Dora

and her husband and were used to pay income taxes

or were largely invested by the husband in various

projects in which he was interested. Although E.

Royce filed a gift tax return covering the pur-

ported gift to Dora of stock in the Seattle corpora-

tion (also covering the gift to the trust subse-

quently herein discussed), there is no evidence that

such a return was filed covering the; purported gift

of the Portland corporation stock. Inconsistent with

her testimony that she performed important seirv-

ices are the statements or the pregnant omissions

in certain of the partnership returns signed and

sworn to by E. Royce indicating that Dora i^er-

foiined no services for the partnerships.

We have carefully studied these facts and all the

facts pertinent to the issue against the ]>ackground

in which they appear and in the light of the cri-
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teria set out by the Supreme Court, and have come

to the conclusion that the parties involved at no

time really and tiiily intended Dora to be a ])ona

fide partner in canying on the business of the

Portland and Seattle jDartnerships. We have ac-

cordingly so foimd as a fact and here so hold.

Issue 5

Findings of Fact

The Declaration of Trust executed l)y E. Royce

on April 20, 1944, and above referi'ed to, provided,

in part, as follows:

That I, Ezra Royce, of Portland, Multnomah

County, Oregon, do hereby declare that I am the

sole and absolute o\^Tier of the following described

personal property in my o-^atl right, but do declare

that I hold the same henceforth from date hereof,

in trust and upon the trusts herein declared and

created, for the benefit of my beloved daughter,

Eunice M. Royce; and others hereinafter named:

Seven Himdred (700) shares of the conmion

capital stock of The Yellow Cab Company of

Seattle, represented by Certificate No. 23.

The Purpose and the Terms and Conditions upon

which I hereby declare that I, as trustee, hold the

above-described property in trust are as follows:

(1) To collect the net income therefrom and to

pay the same over to my said daughter, or to accu-

mulate the same for her use and benefit, and invest

and reinvest the same as hereinafter provided for

principal of the trust estate, and as her absolute

and separate property for and during the term of



Commissioner of Internal Revenue 279

her natural life, or until this trust is sooner ter-

minated by my death or otherwise, as hereinafter

provided for.

(2) I, as such trusteei hereunder, am to have and

there is hereby reserved to and vested in me^ full

discretionaiy power and authority to sell or ex-

change from time to time, all of the aforesaid prop-

erty or any part thereof, or any other property

belonging to this trust, and to buy any other prop-

erty, upon such terms, for such price, or for such

property as in my discretion I shall see fit; and

the proceeds so received upon such sale or exchange

shall be invested or reinvested in such securities

or other properties as I may deem advisable, all

of same to be held upon the same trusts as are here-

inabove and hereinafter declared.

(3) In the event that it shall appear to me at

any time or times that the personal or family

necessities of my said daughter require a payment

or payments of money to her, then in my sole dis-

cretion, I may pay over to her, and there is hereby

reserved to me the power and authority to pay

over to her, such portion of the corpus of the: said

trust estate as I may deem necessary or proper;

without first applying any net income or accumu-

lated net income therefor, and in such event, any

such payments may be treated by me, at my elec-

tion, as trustee, as if an absolute gift had been

made herein of such corpus or portions thereof tO'

my said daughter, or as a loan to be repaid to the

trust estate by her, either from future income or

otherwise.
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(4) This Tnist shall be irrevocable, with no

power reserved to alter, amend, cancel, revoke or

terminate the same, except as may otherwise herein

be provided.
*****

(6) I, alone, hereby reserve the right and power,

duidng my lifetime to nominate and appoint a suc-

cessor tiiist.ee, to carry out the provisions of this

trust, in my place and stead, such appointment to

take effect either during my lifetime or at my
death, as I may direct, by the execution of a for-

mal document designating such successor trustee,

but the exercise of such power shall not exhaust

the power or extend the term of the Trust. Any
such appointment shall be completed upon the turn-

ing over and delivery to such successor trustee of

the Trust property and estate.

(7) Should I at any time become incapacitated

to administer this trust, or upon my death, in de-

fault of the appointment of another tnistee by me,

my wife, Dora F. Royce, my brother, B. Royce and

A. L, Schneider shall act as co-trustees in my place

and stead, each of said co-trustees to have an equal

voice in the management of said estate, and such

successor trustees are hereby directed to pay to my
said daughter monthly or quarterly during her

lifetime, l>eginning mth the date of my death, so

much of the not income of the tinist estate after

paying costs and charges as may bo necessary to

meet the schooling, living and other needs and

dovsires of my said daughter as she may direct.

In the event the annual income from the trust
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estate in any year, before or after my death, shall

fall below $2,000.00, and it shall appear to the

trustee or tmistees that the personal or family

needs of my said daughter shall require a payment

or payments of money in addition to the income

from the trust property, the trustee or trustees

in his or their discretion may pay over to my said

daughter, and it is hereby reserved to such trustee

or trustees the power and authority to pay over to

her, such portion of the i)iTncipal of the trust es-

tate as may be necessary to pay to my said daugh-

ter sums which shall aggregate, at least, the sum
of $2,000.00. This provision is not intended to limit

the payments to my said daughter, but to enlarge

the powers otherwise granted in this instnunent.

(8) Before making any investment, change of

investment, or sale of any property or securities

in the trust fund, the trustee or trustees, who suc-

ceed me and their successors shall consult and ad-

^dse with my said daughter, Eunice M. Royce, and,

if the said Eunice M. Royce shall fail to indicate

her disapproval of any proposed investment, change

of investment, or sale, within fifteen (15) days

after notice thereof, the trustees, if they deem the

same advisable, may make such investment, change

of investment or sale, without such approval.

(9) Upon my said daughter reaching the age of

thirty-five (35) years, if, in the judgment of the

trustee or tinistees then living, my said daughter

desires to receive the corpus of the trust estate

and she is considered by the said trustee or trus-

tees to be capable of managing the trust estate

\^4sely, then, and upon the concurrence of these two
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events, the tnistee or tiiistees shall convey the

corpus of this trust to my said daughter in her

absolute right. If, in the judgment of the trustee

or tiTistees my said daughter is not capable of man-

aging the tnist estate wisely when she reaches the

age of thiriy-five (35) years, then as soon there-

after as she con^dnces the trustee or trustees of her

ability to manage said estate wisely, said trust prop-

erty shall be conveyed to her absolutely.

*****
In Witness Whereof, I have hereimto set my

hand and seal this 4/20/44 [sic] day of April, 1944.

[Seal] /s/ Ezra Royce.

E. Royce never regarded the Declaration of

Trust as a real trust, nor did he treat it as such

duiTug the ensuing years. He did not file fiduciaiy

income tax returns for the trust. He made no ac-

counting to Emiice, nor has he ever reported to her

in respect to the status of the trust. He filed In-

come tax returns in the name of Eunice M. Royce

for the years 1944 and 1946 to 1949, inclusive. He
signed her name "Eunice Mae Royce," or "E. M.

Royce, by E. Royce, Trustee," on the returns. He
so filed an unsigned Fomi 1040 for 1945. Eunice

became 18 years old in 1947. She lived at home

until then. From 1947 to 1951 she went to the Uni-

versity of Oregon. From March 1952 to March

1954, Eunice worked for the Imperial Travel Bu-

reau. She was maiTied June 12, 1954. She is now
Eunice Dodge and resides at Wenatchee, Washing-

ton. At the time of the hearing she was 26 years

of age. Eunice was first told about the trust when

she was 18 years of age.
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During the years in question, substantially the

only income reported on the returns filed in the

name of Eunice Royce represented those earnings

of the partnership distributable to "E. Royce, trus-

tee for E. M. Royce," as follows:

Year Amount

1945 $47,797.11

1946 54,826.23

1947 47,645.90

1948 20,863.27

1949 16,611.08

The drawing account of "E. Royce, trustee for E.

M. Royce," on the books of the Seattle partnership

disclosed withdrawals aggregating $205,154.94 dur-

ing the period from January 1, 1944, to December

31, 1949, as follows:

Year Amoimt

1944 $ 16,422.49

1945 77,422.49

1946 46,922.49

1947 34,192.49

1948 21,462.49

1949 8,732.49

Total $205,154.94

On December 31, 1949, the earnings distributable to

''E. Royce, trustee for E. M. Royce," exceeded the

withdrawals by $32,592.59. The excess amoimt had

been retained in the business and not withdrawn.

The foregoing withdrawals were deposited by E.

Royce in a trust account at The U. S. National

Bank. E. Royce, alone, was authorized to sign

checks on this account. He has exercised absolute

lu
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discretionary power and authority over the funds

and, excepting for certain small amoimts, Eunice

has never received anything from the tmst. The

checks issued by E. Royce on the trust accoimt dur-

ing the period from Januaiy 1, 1944, to December

31, 1949, aggi-egated $186,046.21, lea^'ing a ])alanc('

in the account of $19,108.73. These funds were di-

rected to the following purposes:

Payment of Federal and state taxes $ 89,464.96

Purchase of Government bonds 281.25

Payment of personal expenses of

Eunice Royce 2,200.00

Loans to or for E. Royce 94,100.00

Balance left in account 19,108.73

Total $205,154.94

During the yeai^ involved, Eimice had a personal

checking account in The First National Bank, to

which E. Royce sometimes deposited small amounts

dra\^Ti from the trust account for certain personal

expenses of Eunice while she attended college. Such

deposits were as follows:

Date An:iount

December 1, 1947 $ 200.00

March 4, 1948 300.00

June 15, 1948 300.00

Jime 20, 1949 300.00

September 23, 1949 300.00

October 27, 1949 300.00

Check No. 20 200.00

Check No. 35 300.00

Total $2,200.00
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The sole investment of tnist funds in Govern-

mental or other conventional securities amounted

to $281.25. This investment consisted of three checks

drawn on the trust accoimt in 1944 and 1945, made

payable to "Yellow Cab Co.," as follows:

Date of Check Amount

December 9, 1944 $ 75.00

May 17, 1945 75.00

November 29, 1945 131.25

Total $281.25

The "loans" to E. Royce from the trust account

aggregated $94,100 on December 31, 1949. Of this

amount, $7,100 was loaned to Royce, Inc., and the

balance of $87,000 to E. Royce, personally. Royce,

Inc., owned the Coliunbia Athletic Club building,

and E. Royce was principal stockholder of the cor-

poration. The loans to Royce, Inc., were made in

1948 and 1949, and were repaid in 1950. The loans

to E. Royce consisted of three checks drawn on the

trust account at the time and in the amoimts indi-

cated below:

Check No.—Date of Check Amount
6 Between June 15 and

July 10, 1945 $60,000.00

I 10 December 29, 1945 25,000.00

15 July 10, 1946 2,000.00

I
Total $87,000.00

These loans have not been repaid, and are now evi-

denced by three renewal notes bearing 3 per cent

interest, the original notes having been canceled.
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These renewal notes are 1-year notes made pay-

able to Eunice Mae Royce. The dates of execution,

face amounts and other data shown thereon are as

follows

:

Date of Amoimt Repayment

—

Execution of Note Amomit & Date

July 10, 1951 $ 2,000 $ 200. (6-18-53)

500. (5- 5-53)

230. (5- 7-54)

85. (9-26-53)

3,500. (1-13-54)

1,000. (2-15-54)

None

July 7, 1952

December 26, 1953

60,000

25,000

$87,000 $5,515.

No interest has been paid and, aside from the above

payments, the loans to E. Royce from the trust

account remain impaid to date.

Respondent detemiined that Eim.ice Royce was

not a bona fide partner in the partnership and ac-

cordingly included in the income of the petitioner

E. Royce the partnei*ship profits in the returns filed

in her name.

E. Royce and the other parties involved did not

in good faith and acting with a business purpose

intend to join together with Eunice or \\dth the

tnist of which she was beneficiary as partners in

the conduct of the Seattle partnership.

Opinion

This issue involves Docket Nos. 51526 and 51527

and presents the question of whether Eimice or the
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trust of which she was beneficiary was a member,

for tax purposes, of the Seattle partnership during

the taxable years.

Here, again, the same criteria are to be employed

in determining the true intent of the pariies con-

cerned, as in the preceding issue. Commissioner v.

Culberison, supra. Having thus considered all of the

facts and circumstances found on this record which

bear upon the intent of the parties, we have foimd

as a fact that they did not in good faith and acting

with a business purpose intend to join together

mth Eiuiice or the: trust of which she was bene-

ficiary as pariners in the present conduct of the

Seattle partnership. Such finding resolves the issue

here before us. A detailed recital of the facts upon

which our conclusion is ]:)ased would sei-ve no useful

purpose. Suffice it to say, such facts do not mate-

rially differ from those found in such cases as Her-

man Feldman, 14 T.C. 17, affd. 186 F. 2d 87 ; Lyman
A. Stanton, 14 T.C. 217, aifd. 189 F. 2d 297 ; Stan-

back V. Robertson, 183 F. 2d 889; Zander v. Com-

missioner, 173 F. 2d 624, affirming a Memorandum
Opinion of this Couri; and Economas v. Commis-

sioner, 167 F. 2d 165, affirming a Memorandum
Opinion of this Couri, wherein it was held that a

trust imder the circumstances there present was not

a bona fide pariner in the business enterprises re-

spectively involved and that the parties did not so

intend. Cf., also, Joseph J. Morrison, 11 T.C. 696,

affd. 177 F. 2d 351; T. Edward Ritter, 11 T.C. 234,

affd. 174 F. 2d 377; Elwin S. Bentley, 14 T.C. 228,

affd. 184 F. 2d 668. The factual situation here can-
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not be satisfactorily distinguished from those in the

cited cases and the rationale employed therein is

equally apposite here whether we consider the timst

created by E. Royce, or Eunice individually, as the

entity involved. On the other hand, Thomas H.

Brodhead, 18 T.C. 726, affd., 210 F. 2d 652; and

Theodore D. Stem, 15 T.C. 521, cited and relied

upon by petitioners, are clearly distinguishable on

their facts and are of no application here.

There was no substantial change made in the

economic position of E. Royce or in the manage-

ment and control of the Seattle partnership. The

capital donated by E. Royce to himself as trustee

and then, in turn, to the Seattle pai'tnei'ship was

part of that which he had pre^-iously employed in

the business. The conduct of the business remained

unchanged. Under the trust instnmient, E. Royce

retained broad powers as trustee to control, man-

age and invest the trust corpus as he should see

fit. He kept substantially the same control over the

property as he had previously exercised. The in-

come of the tnist was to be accumulated or dis-

tributed to Eunice as he, in his sole discretion, saAv

fit. The fact is that a very small percentage of the

earnings distributed to the trust was ever distrib-

uted to Eimice or invested in Governmental or

other conventional securities for her. The bulk of

such distributions, aft^r they were applied in pay-

ment of taxes, was "loaned" to or "invested" by

E. Royce in various projects in which he was inter-

ested with no more apparent restraint than there

would have been had the trust never been declared.

1
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Respondent's determination as to this point is

sustained.

Issue 6

Findings of Fact

The Portland partnership reported the sale of 76

used taxicabs in the capital gains section of its in-

come tax return for 1947. The cabs sold were cer-

tain model 1941 and 1942 Plymouth sedans which

had been used by the partnership during the war

period. The cabs were repainted and prepared for

sale to the public in the garage of the partnership.

Niederkrome, the accountant for the Portland

partnership, reported used cab sales in the Monthly

Car Record on the basis of information furnished

him by E. Royce. E. Royce was actively in charge

of used cab sales in 1947. In accounting to the part-

nership, E. Royce followed the practice of turning

over to Niederkrome an amount of currency repre^

senting the net proceeds from a sale, together with

information identifying the cab by company and

motor number. Information concerning the name
of the purchaser, the price paid by the purchaser,

il\Q amount of commission or any other expense of

sale was not furnished to Niederkrome. The

amounts shown by Niederkrome on the records and

returns of the partnership represented net figures

or the balances of proceeds which remained from

sales after E. Royce had deducted commission, ex-

penses and other items known only to him.

E. Royce sold at least 29 cabs in 1947 through

James D. Hamilton, used car dealer, Portland, Ore-

gon. Although E. Royce would always accept checks,
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both Hamilton and E. Royce preferred to deal in

cash, and the jDayinents made by Hamilton were

mostly in cash. Frequently it was necessaiy for

Hamilton to cash his own checks, so as to enable

him to make payment to E. Royce in cun-ency. E.

Royce paid Hamilton a commission of $100 for

every cab sold by him. This arrangement was ter-

minated in April 1949. Hamilton kept records con-

sisting i^rimarily of "deal" envelopes on which in-

formation concerning each cab was shown, including

motor number, make and model of car, cei'tificate

of title, purchaser, sales price and the amount paid

to E. Royce. The amoimt paid to E. Royce was

sho^^^l as a net figure on the records, that is, after

conmiission and other expenses, if any, were de-

ducted from the sales price. The deal envelopes

kept by Hamilton were examined by respondent's

agents. They disclosed 29 cab sales, and complete

infoi-mation was available concerning 14 cabs. These

records were subsequently destroyed or lost.

Pertinent data concerning the 14 cabs sold on

consignment through Hamilton follows:

Net Payment Amount Repoi-tec

bNo. to E. Royce by Partnershij)

77 $ 795.00 $ 700.00

16 800.00 695.00

67 800.00 700.00

37 800.00 600.00

56 700.00 625.00

96 850.00 650.00

48 845.00 665.00
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Net Payment Amount Reported

Cab No. to E. Royce by Partnership

95 800.00 690.00

17 895.00 690.00

94 895.00 690.00

22 895.00 650.00

64 895.00 695.00

69 895.00 695.00

50 775.00 700.00

Total.... $11,640.00 $9,445.00

E. Royce sold at least 47 cabs in 1947 to purchasers

other than Hamilton. Of these sales the examining

officers were able to trace 14 to the purchasers. E.

Royce sold 8 cabs through his salesman, Reed Love-

lace, who received a commission for each cab sold.

The remaining 6 cabs were sold to purchasers on

the floor of the partnership garage.

Johnson Auto Company, a partnership engaged

in the used car business, Portland, Oregon, pur-

chased 6 cabs. Payment was made with 4 checks

payable to Reed Lovelace. Check Nos. 118 and 427

in the amounts of $725 and $1,500, respectively,

were endorsed by Lovelace to Yellow Cab Company.

Check No. 443, in the amount of $2,550, was en-

dorsed in blank by Lovelace to E. Royce. Check No.

442, in the amoimt of $75, was in payment of Love-

lace's commission and was cashed by him. Leo Over-

roedder purchased 2 cabs. Payment was made by

check in the amount of $1,500 payable to Lovelace

and endorsed by him to E. Royce. The remaining 6
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sales were made to Ward Motor Company, Ronald

McKenzie and William Bieker on the floor of the

partnership garage after examination by the pur-

chasers. Ward Motor Conixoany, engaged in the

business of selling automobiles in Bend, Oregon,

purchased 4 ca])s. The jourchase was made by W. L.

Pierce, sales manager. Payment was made with two

checks totaling $3,200 payable to Pierce, endoi^ed

by him to E. Royce. Bieker, a school teacher, Esta-

cada, Oregon, and McKenzie, a police detective,

Poi'tland, Oregon, each purchased a cab. Bieker

purchased his from the shop foreman. The cab sold

to McKenzie was repainted and had new bumpei^

installed. Bieker paid by check in the amount of

$900, payable to Yellow Cab Company. McKenzie

paid $900 in currency to Yellow Cab Company.

Pertinent data concerning the foregoing 14 cabs

are as follows:

Amount

Sales Price Reported by

Cab No. Purchaser per Purchaser Partnership

54 Johnson Auto Co. $ 700.00 S 625.00

61 Johnson Auto Co. 725.00 650.00

75 Johnson Auto Co. 725.00 650.00

59 Johnson Auto Co. 850.00 665.00

73 Johnson Auto Co. 850.00 665.00

76 Johnson Auto Co. 850.00 690.00

62 Leo Overroedder 750.00 650.00

86 Leo Overroedder 750.00 650.00

18 Ward Motor Co. 800.00 700.00

42 Ward Motor Co. 800.00 700.00

83 Ward Motor Co. 800.00 700.00

85 Ward Motor Co. 800.00 700.00

23 Wm. E. Bieker 900.00 700.00

34 Ronald E. McKenzie 900.00 625.00

Total $11,200.00 $9,370.00
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E. Koyce concluded in 1949 that he had also failed

to account to the Portland partnership for cab

sales in the amount of $14,100. Of that amount,

E. Royce received $5,100. The remaining $9,000,

relating entirely to sales made in 1948, he has never

received from Hamilton. The examining agents

were unable to trace the sales, or to allocate them

properly according to the year or years in which

made, but took them into account in arriving at the

estimated understatement for the year 1947 of

$15,000. One year later, on April 6, 1950, E. Royce

turned over the above-mentioned $5,100 to Meder-

krome with instructions to record it on the books

of the partnership. Mederkrome debited the

amount of $5,100 to the cash journal and credited

a like amount to an account No. 5091 entitled "De-

preciation Adjustment." E. Royce has never ac-

counted to the partnership for the remaining $9,000

in cab sales, and these sales remain imrecorded on

the partnership books and unreported in its tax re-

turns.

The sales of used taxicabs by the Portland part-

nership in 1947 were understated in the net aggre-

gate amount of $4,525.

Opinion

This issue involves Docket Nos. 51527 and 51528.

The question in dispute is whether the Portland

partnership understated its reported sales of used

taxicabs in the year 1947 and, if so, the amount

thereof. Respondent determined that there was
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such understatement and in the amount of $15,000.

Petitioners attack respondent's action as being

no more than an arbitrary estimate based upon an

equally arbitrary assumption having no real basis

in fact. Petitioners would thus have us expunge

the deficiency determined by respondent in its en-

tirety, imder the rule of Helvering v. Taylor, 293

U.S. 507. In the alternative, while emphatically

denying any understatement, petitioners maintain

that if there was such, it could in no event have

exceeded $2,825.

Respondent admits that the actual amount of

understatement determined by him was an estimated

sum computed on a basis of an average understate-

ment of $200 for each of the 76 cabs sold by the

Portland partnership in 1947. The average thus

used and the total understatement determined were

arrived at, says respondent, after the sales of 28

cabs, the only ones concerning which any records

could be found, were analyzed and e"sadence bearing

upon the $14,100 in cab sales admittedly unac-

counted for by E. Royce was ''taken into account."

The facts found on this record show clearly that

the difference in the amoimt received for the 28

cabs, the sales of which were analyzed by respond-

ent, and the amounts recorded and reported by the

Portland partnership averaged substantially less

than the $200 used by respondent in arriving at his

determination. In this connection, petitioners have

adduced evidence showing that approximately $100

per cab sold was paid out by way of commissions
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to those effecting the sales; that on many occasions

other amounts were spent for repainting and re-

pairing the cabs sold; and that it was the standard

practice of the Portland partnership to record and

report only the net amounts realized from these

sales. It seems clear, however, that on several sales

all such expenses were deducted prior to any pay-

ment being made to the Portland partnership and

there was a further write-down in the amoimt re-

ported.

With respect to the $14,100 of unaccounted for

sales, we have found that $9,000 thereof has never

been received by E. Royce or the Portland partner-

ship but still remains unpaid and that, in any

event, such amount represents sales consummated

entirely in 1948. As to the remaining $5,100, the

receipt of which by E. Royce is admitted, there is

no evidence specifically showing what part is prop-

erly allocable to 1947 sales, but a fair inference to

be drawn from all the testimony bearing on the

point is that some portion of the $5,100 in question

does in fact properly belong to sales effected in

that year.

Thus, in recapitulation, while we agree with peti-

tioners that respondent's determination is excessive

in amount, we do not agree that the determination

of understatement of 1947 sales is, in itself, on the

record made, without foimdation in fact.

Viewing all the evidence and considering all in-

ferences therefrom, we have come to the conclusion

that the Portland partnership's sales of used taxi-
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cabs in 1947 were understated in the aggregate

amount of $4,525. Accordingly, we have so found

as a fact and here so hold.

Decisions will be entered imder Rule 50.

Served and Entered Nov. 16, 1956.

The Tax Court of the United States

Washington

Docket No. 51491.

FRED C. NIEDERKROME, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION
Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the year 1945

there is a deficiency in income tax in the amount of

$32,348.48 and in addition to tax (Sec. 294(d)(2),

Internal Revenue Code of 1939) in the amount of

$1,940.07.

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.



Commissioner of Internal Revenue 297

The Tax Court of the United States

Washington

Docket No. 51526.

E. ROYCE and DORA F. ROYCE,
Petitioners,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1948

and 1949 there are deficiencies in income tax in the

amounts of $22,191.08 and $22,453.94, respectively.

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.

I
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The Tax Court of the United States

Washington J

Docket No. 51527.

EZRA ROYCE, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1944,

1945, 1946 and 1947, there are deficiencies in in-

come tax and addition to tax (Sec. 294(d)(2), In- j

temal Revenue Code of 1939), as follows:

Deficiency Addition to Tax

Year Income Tax Sec. 294(d) (2)

1944 $ 54,875.50

1945 269,786.82

1946 127,263.95

1947 76,771.18 $4,882.58

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN POSSAN,
Judge.

Served and Entered April 3, 1957.

J
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The Tax Court of the United States

Washington

Docket No. 51528.

B. ROYCE, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1945

and 1947 there are deficiencies in income tax in

the amoimts of $17,795.86 and $5,051.44, respec-

tively.

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.

\
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The Tax Court of the United States

AVashington

Docket No. 51529.

ESTATE OF ISABELLE H. ROYCE, Deceased,

B. ROYCE, Executor, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandiun Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1945,

1946 and 1947 there are deficiencies in income tax

as follows:

Year Deficiency

1945 $29,308.54

1946 9,774.80

1947 5,051.44

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.
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The Tax Court of the United States

Washington

Docket No. 51531.

ROBERT T. JACOB and AGNES C. JACOB,
Petitioners,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the year 1945

there is a deficiency in income tax in the amount

of $66,977.56 and an addition to tax (Sec. 294(d)

(2), Internal Revenue Code of 1939) in the amount

of $4,035.66.

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.
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The Tax Court of the United States

Washington

Docket No. 51533.

ALBERT L. SCHNEIDER and BERTHA
SCHNEIDER, Petitioners,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Courtis Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1945,

1948 and 1949, there are deficiencies in income tax

and addition to tax (Sec. 294(d)(2), Internal Rev-

enue Code of 1939), as follows:

Deficiency Addition to Tax

Year Income Tax (Sec. 294(d)(2))

1945 $21,157.87 $1,102.38

1948 1,738.04

1949 555.06

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.
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In The United States Court of Appeals

For The Ninth Circuit

Tax Court Docket No. 51491

FRED C. NIEDERKROME, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION FOR REVIEW

Fred C. Niederkrome, by his attorneys Louis

Eisenstein, Randall S. Jones and Eberhard P.

Deutsch, hereby petitions the United States Court

of Appeals for the Ninth Circuit to review the deci-

sion entered by The Tax Court of the United

States on April 2, 1957, ordering and deciding that

there is a deficiency in petitioner's income tax for

the calendar year 1945.

The controversy presents the question whether

any amount paid in 1945 by Oregon Motor Stages

to L. R. Bentson, in retirement of all the stock

held by L. R. Bentson in Oregon Motor Stages, or

any incidental disbursements paid by Oregon

Motor Stages constituted a taxable dividend to peti-

tioner.

Petitioner is an individual residing in Portland,

Oregon. Petitioner filed his income tax return for

the period here involved with the Collector of In-

ternal Revenue for the District of Oregon at Port-
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land, whose office is located mthiia the jurisdiction

of the United States Court of Appeals for the

Ninth Circuit.

Petitioner files this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioner.

[Endorsed] : T.C.U.S. Filed July 1, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 51526.]

PETITION FOR REVIEW

E. Royce and Dora F. Royce, by their attorneys

Louis Eisenstein, Randall S. Jones and Eberhard

P. Deutsch, hereby petition the United States Couii:

of Appeals for the Ninth Circuit to review the deci-

sion entered by The Tax Court of the United States

on April 2, 1957, orderino: and deciding that there

is a deficiency in petitioners' income taxes for the

calendar yeai-s 1948 and 1949.

The controversy presents the question whether

during the years in issue petitioners were taxable

with respect to the income of a partnership, doing

business as Yellow Cab Company in Seattle, Wash-
ington, which was distributable to a trust for the
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benefit of Eunice M. Royce, the daugliter of peti-

tioners.

Petitioners are husband and wife residing in

Portland, Oregon. Petitioners filed their income tax

returns for the periods here involved with the Col-

lector of Internal Revenue for the District of Ore-

gon at Portland, whose office is located within the

jurisdiction of the United States Court of Appeals

for the Mnth Circuit.

Petitioners file this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioners.

[Endorsed] : T. C. U. S. Filed July 1, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 51527.]

PETITION FOR REVIEW

Ezra Royce, by his attorneys Louis Eisenstein,

Randall S. Jones and Eberhard P. Deutsch, hereby

petitions the United States Court of Appeals for

the Ninth Circuit to review the decision entered by

The Tax Court of the United States on April 2,

1957, ordering and deciding that there is a defi-

ciency in petitioner's income tax for the calendar

years 1944 through 1947.
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The controversy presents the follo^ving questions:

(1) whether any amoimt paid in 1945 by Oregon

Motor Stages to L. R. Bentson, in retirement of all

the stock held by L. R. Bentson in Oregon Motor

Stages, or any incidental disbursements paid by

Oregon Motor Stages constituted a taxable dividend

to petitioner; (2) whether during the year's in issue

petitioner was taxable with respect to the income of

a partnership, doing business as Yellow Cab Com-

pany in Portland, Oregon, w^hich was distributable

to Dora F. Royce, the Avife of petitioner; (3)

whether during the years in issue petitioner was

taxable Avith respect to the income of a partnership,

doing business as Yellow Cab Company in Seattle,

Washinoion, which was distributa]:>le to the said

Dora F. Royce; (4) whether during the years in

issue petitioner was taxable with respect to the in-

come of a pai'tnership, doing business as Yellow

Cab Company in Seattle, Washington, which was

distributable to a trust for the benefit of Eunice M.

Royce, the daughter of petitioner; and (5) Avhether

the sum of $20,000 disbursed by Hippodrome

Amusement Company to petitioner in 1945 was tax-

able to him as a dividend.

Petitioner is an individual residing in Portland,

Oregon. Petitioner filed his income tax returns for

the periods here involved with the Collector of In-

ternal Revenue for the District of Oregon at Port-

land, whose office is located A\dthin the jurisdiction

of the United States Court, of Appeals for the

Ninth Circuit.

Petitioner files this petition pursuant to the pro-
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visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioner.

[Endorsed] : T.C.U.S. Filed July 1, 1957.

[Title of Couii: of Appeals and Tax Court Docket

No. 51528.]

PETITION FOR REVIEW

B. Royce, by his attorneys Louis Eisenstein, Ran-

dall S. Jones and Eberhard P. Deutsch, hereby

petitions the United States Court of Appeals for the

Ninth Circuit to review the decision entered by The

Tax Court of the United States on April 2, 1957,

ordering" and deciding that there is a deficiency in

petitioner's income tax for the calendar year 1945.

The controversy presents the question whether

any amount paid in 1945 by Oregon Motor Stages to

L. R. Bentson, in retirement of all the stock held by

L. R. Bentson in Oregon Motor Stages, or any inci-

dental disbursements paid by Oregon Motor Stages

constituted a taxable dividend to petitioner.

Petitioner is an individual residing in Santa Bar-

bara, California. He resided in Vancouver, Wash-
ington immediately prior to establishing his said

present residence in California. Petitioner filed his

income tax return for the period here involved with

the Collector of Internal Revenue for the District
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of AVashiiigton at Tacoma, whose office is located

withill the jurisdiction of the United States Court

of Appeals for the Ninth Circuit.

Petitioner files this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDAI.L S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioner.

[Endoi^ed] : T.C.U.S. Filed July 1, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 51529.]

PETITION FOR REVIEW

The Estate of Isabelle H. Royce, deceased,

B. Royce, Executor, by its attorneys Louis Eisen-

stein, Randall S. Jones and Eberhard P. Deutsch,

hereby petitions the United States Court of Appeals

for the Ninth Circuit to review the decision entered

by The Tax Court of the United States on April 2,

1957, ordering and deciding that there is a defi-

ciency in income tax of deceased Isabelle H. Royce
for the calendar year 1945.

The controversy presents the question whether

any amount paid in 1945 by Oregon IMotor Stages

to L. R. Bentson, in retirement of all the stock held

by L. R. Bentson in Oregon Motor Stages, or any
incidental disbursements paid by Oregon Motor
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Stages constituted a taxable dividend to deceased

Isabelle H. Royce.

Petitioner is an estate. B. Royce, the executor of

the said estate, resides in Santa Barbara, Califor-

nia. He resided in Vancouver, Washington, immedi-

ately iDrior to establishing his said present residence

in California. Deceased Isabelle H. Royce filed her

income tax return for the period here involved mth
the Collector of Intemal Revenue for the District

of Washington at Tacoma, whose office is located

within the jurisdiction of the United States Court

of Appeals for the Ninth Circuit.

Petitioner files this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioner.

[Endorsed] : T.C.U.S. Filed July 1, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 51531.]

PETITION FOR REVIEW

Robert T. Jacob and Agnes C. Jacob, by their at-

torneys Louis Eisenstein, Randall S. Jones and

Eberhard P. Deutsch, hereby petition the United

States Court of Appeals for the Ninth Circuit to

review the decision entered by The Tax Court of

the United States on April 2, 1957, ordering and
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deciding that there is a deficiency in petitioner's

income tax for the calendar year 1945.

The controversy presents the question whether

any amount paid in 1945 by Oregon Motor Stages

to L. R. Bentson, in retirement of all the stock held

by L. R. Bentson in Oregon Motor Stages, or any

incidental disbursements paid by Oregon Motor

Stages constituted a taxable di^-idend to petitioners.

Petitionei*s are husband and ^^^fe residing in

Poi'tland, Oregon. Petitioners filed their income tax

retui-n for the period here involved ^vith the Col-

lector of Internal Revenue for the District of Ore-

gon at Portland, whose office is located \vithin the

jurisdiction of the United States Court of Appeals

for the Ninth Circuit.

Petitioners file this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JOXES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioners.

[Endorsed] : T.C.U.S. Filed July 1, 1957.

[Title of Court, of Appeals and Tax Court Docket

No. 51533.]

PETITION FOR REVIEW
Al])ert L. Schneider and Bertha Schneider, by

their attorneys Louis Eisenstein, Randall S. Jones

and Eberhard P. Deutsch, hereby petition the
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United States Court of Appeals for the Ninth Cir-

cuit to review the decision entered by The Tax

Court of the United States on April 2, 1957, order-

ing and deciding that there is a deficiency in peti-

tioners' income tax for the calendar year 1945.

The controversy presents the question whether

any amoimt paid in 1945 by Oregon Motor Stages to

L. R. Bentson, in retirement of all the stock held by

L. R. Bentson in Oregon Motor Stages, or any inci-

dental disbursements paid by Oregon Motor Stages

constituted a taxable dividend to petitioners.

Petitioners are husband and wife residing in

Clackamas County, Oregon. Petitioners filed their

income tax return for the period here involved with

the Collector of Internal Revenue for the District

of Oregon at Portland, whose office is located within

the jurisdiction of the United States Court, of Ap-

peals for the Ninth Circuit.

Petitioners file this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioners.

[Endorsed] : T.C.U.S. Filed July 1, 1957.
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[Title of Tax Court and Docket Nos. 51491, 51526,

51527, 51528, 51529, 51531, 51533.]

CERTIFICATE

I, Howard P. Locke, Clerk of the Tax Court of

the United States, do hereby certify that the fore-

going docimients 1 to 43 inchisive, constitute and

are all of the original papers on file in my office as

called for by the Designation of Record on Review,

except the original exhibits which are separately

certified, in the cases before the Tax Court of the

United States docketed at the above nmnbers and in

which the petitioners in the Tax Court cases have

filed petitions for reAdew as above nimibered and

entitled, together with a true copy of the docket en-

tries in said Tax Court cases, as the same appear in

the official docket in my office.

In testimony whereof, I hereim.to set my hand

and affix the seal of the Tax Court of the United

States, at Washington, in the District of Columbia,

this 9th day of September, 1957.

[Seal] /s/ HOWARD P. LOCKE,
Clerk, Tax Court of the

United States.


